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In the District Court of the Fourth Judicial District of the

State dp Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Cor.

poration).

Defendant.

Complaint.

The plaintiff above named complains of the defend-

ant above named and for cause of action alleges:

i
;

L ';

,

That the plaintiff, Maryland Gold Mining and De-

velopment Company, Limited, now, is, and at all times

hereinafter mentioned was, a corj)oration duly organ-

ized, created and existing, under and by virtue of the

laws of the State of Idaho.'

: . IL

That the defendant Phoenix Assurance Company,

Limited, of London, now is, and at all times hereinafter

mentioned was, a corporation duly organized, created

and existing, under and by virtue of the laws of England
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in.

That on the twentieth day of October, A. D. 1902, the

plaintiff, Maryland Gold Mining and Development Com-

pany, Limited, being the owner of a frame quartz-mill

buildings and additions attached thereto, and boiler and

engine and fixed and movable machinery therein con-

tained, in consideration of the premium of two hundred

and forty ($240.00) dollars, paid, the defendant by its

policy of insurance in writing, which said policy of in-

surance, is in words and figures as follows, to wit:

"Na. 5912347. Stock Company. $10,000.

Phoenix Assurance Company, Limited, of London, 19,

Lombard Street, E. C, and 57 Charing Cross, S. W. Es-

tablished 178i2, Head Office in the United States, 47

Cedar Street, New York, in consideration of the stipu-

lations herein named and of three hundred OO/lOO dol-

lars premium, does insure Maryland Gold Mining and

Development Company for the term of one year from

the 20th day of October, 1902, at noon, to the 20th day

of October, 1908, at noon, against all direct loss or dam-

age by fire, except as hereinafter provided, to an amount

not exceeding ten thousand dollars, to the following de-

scribed property while located and contained as de-

scribed herein, and not elsewhere, to wit:

$4,000—On frame quartz-mill buildings and additions

attached thereto, situate about 12 miles west of Hailey,

Blaine County, Idaho.

$6,000'—On fixed and movable machinery (exclusive

of engine and boiler) while contained therein.
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Other insurance permitted. Permission granted to

make alterations and repairs. Three-fourths value

clause. Watchman clause. This slip is attached to

and hereby made a part of policy.

No. 5912347 issued by the Phoenix Assurance Co., Lim-

ited, of London.

BUTLER & HEWITT,

\ Agents.''

(Additional slip pasted as follows:)

"Phoenix Assurance Company of London.

Established 1782. c

No. of policy, 5912347.

No. of renewal — . Endorsement dated Oct. 27,

1902. !

Amount insured, flO,000. Name of assured, Mary-

land Gold Mining and Development Co.

Old rate, 3.

New rate, 2, 40.

Old location, .

Expires Oct. 20, 1903.

This policy ceases to cover as originally written and

covers as follows: .

|14,000—On frame quartz-mill buildings as stated in

policy. .

|3,000—On boiler and engine and

f3,000—On fixed and movable machinery while con-

tained in said building.
\

Additional premium —

.

Return premium, $60 .

S. D. BOONE,

, Agent at Hailey, Idaho.
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Warranted by the insured that, during such time as

the within described buildings or works are idle or not

in operation, whether closed for repairs, or during the

absence of workmen, or otherwise (except as otherwise

herein provided), one or more watchmen shall be on duty

constantly, day and night, in and immediately about the

said buildings or works, and if the said buildings or

works shall at any time remain shut down for more

than thirty (30) days, notice shall be given this company,

and permission to remain so shut down be obtained and

endorsed hereon or this policy shall be null and void.

It is understood that in event of loss or damage under

this policy, this company shall not be liable for more

than three-fourths the actual cash value of the prop-

erty hereby insured, as of the time immediately preced-

ing such loss, and in event of other insurance permitted

thereon, then liable for its proportion only of three-

fourths of such value.

This company shall not be liable beyond the actual

cash value of the property at the time any loss or dam-

age occurs and the loss or damage shall be ascertained

or estimated according to such actual cash value with

proper deduction for depreciation however caused, and

shall in no event exceed what it would then cost the in-

sured to repair or replace the same with materials of

like kind and quality, said ascertainment or estimate

shall be made by the insured and this company, or if

they differ, then by appraisers, as hereinafter provided;

and the amount of loss or damage having been thus

determined, the sum for which this company is liable
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pursuant to this policy shall be payable sixty days after

due notice, ascertainment, estimate and satisfactory

proof, proof of the loss have been received by this com-

pany, in accordance with the terms of this policy. It

shall be optional, however, with this company to take

all or any part, of the articles at such ascertainment or

appraised value, and also to repair, rebuild or replace

the property lost or damaged with other of like kind

and quality within a reasonable time on giving notice

within thirty days after the receipt of the proof herein

required, of its intention so to do, but there can be no

abandonment to this company of the property described.

This entire policy shall be void if the insured has

concealed or misrepresented, in writing or otherwise,

any material fact or circumstance concerning this in-

surance or the subject thereof; or if the interest of the

insured in the property be not truly stated herein; or

in case of any fraud or false swearing by the insured

touching any matter relating to this insurance or the

subject thereof, whether before or after a loss. This

entire policy, unless otherwise provided by agTeement

indorsed hereon or added hereto, shall be void if the

insured now has or shall hereafter make or procure any

other contract of insurance' whether valid or not, on

property covered in whole or in part by this policy; or

if the subject of insurance be a manufacturing estab-

lishment and it be operated in whole or in part at night

later than ten o'clock, or if it cease to be operated for

more than ten consecutive days; or if the hazard be in-

creased by any means within the control or knowledge
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of the insured; or if mechanics be employed in build-

ing, altering or repairing the within-described premises

for more than fifteen days at any one time; or if the

interest of the insured be other than unconditional and

sole ownership; or if the subject of the insurance be a

building on ground not owned by the insured in fee-

simple; or if the subject of insurance be personal prop-

erty and be or become encumbered by a chattel mort-

gage; or if, with the knowledge of the insured, fore-

closure proceedings be commenced or notice given of

sale of any property covered by this policy by virtue of

any mortgage or trust deed; or if any change, other than

by the death of an insured, take place in the interest,

title or possession of the subject of insurance (except

change of occupants without increase of hazard),

whether by legal process or judgment or by voluntary

act of the insured, or otherwise; or if this policy be as-

signed before a loss; or if illuminating gas or vapor be

generated in the described building (or adjacent thereto)

for use therein; or if (any usage or custom of trade or

manufacture to the contrary notwithstanding) there be

kept, used, or allow^ed on the above-described premises,

benzine, benzole, dynamite, ether, fireworks, gasoline,

greek fire, gun powder exceeding twenty-five pounds in

quantity, naptha, nitro-glycerine or other explosives,

phosphorus or petroleum or any of its products of

greater inflammability than kerosene oil of the United

States standard (which last may be used for lights and

kept for sale according to law but in quantities not ex-

ceding five barrels, provided it be drawn and lamps filled
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by daj'light or at a distance not less than ten feet from

artificial light); or if a building herein described,

whether intended for occupancy by owner or tenant, be

or become vacant or unoccupied and so remain for ten

days.

This company shall not be liable for loss caused di-

rectly or indirectly by invasion, insurrection, riot, civil

war, or commotion, or military or usurped power, or

by order of any civil authority; or by theft; or by neg-

lect of the insured to use all reasonable means to save

and preserve the property at and after a fire or when

the property is endangered by fire in the neighboring

premises; or (unless fire ensues, and, in that event, for

the damage by fire only) by explosion of any kind, or

lightning; but liability for direct damage by lightning

may be assured by specific agreement hereon. If a

building or any part thereof fall, except as the result

of fire, all insurance by this policy on such building or

its contents shall immediately^ cease.

This company shall not be liable for loss to accounts,

(bill, currency, deeds, evidences of debt, money, notes,

or securities; nor unless liability is specifically assumed

hereon, for loss to awnings, bullion casts, curiosities,

drawings, dies, implements, jewels, manuscripts, medals,

models, patterns, pictures, scientific apparatus, signs,

store or office furniture or fixtures, sculpture tools, or

property held on storage or for repairs; nor beyond the

actual value destroyed by fire, for loss occasioned by

ordinance or law regulating construction or repair of

buildings, or by interruption of business, manufactur-
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ing process or otherwise; nor for any greater propor-

tion of the value of plate-glass, frescoes, and decora-

tions than that which this policy shall bear to the whole

insurance on the building described.

If an application, survey, plan, or description of prop-

erty be referred to in this policy it shall be a part of

this contract and a warranty by the insured.

In any matter relating to this insurance no person,

unless duly authorized in writing, shall be deemed the

agent of this company. This policy may by a renewal

be continued under the original stipulations, in consid-

eration of premium for the renewed term, provided that

any increase of hazard must be made known to this

company at the time of renewal, or this policy shall be

void. *

;

This policy shall be canceled at any time at the re-

quest of the insured; or by the company 'by giving five

days' notice of such cancellation. If this policy shall

be canceled as hereinbefore provided, or become void

or cease, the premium having been actually paid, the

unearned portion shall be returned on surrender of this

policy or last renewal, this company retaining the cus-

tomary short rate; except that when this policy is can-

celed by this company giving notice it shall retain only

the pro rata premium.

If, with the consent of this company, an interest under

this policy shall exist in favor of a mortgagee or of

any person or corporation having an interest in the sub-

ject of insurance other than the interest of the insured

as described herein, the conditions hereinbefore con-
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tained shall apply in the manner expressed in such pro-

visions and conditions of insurance relating to such in-

terest as shall be written upon, attached, or appended

hereto.
:

If property covered by this policy is so endangered

by fire as to require removal to a place of safety, and

is so removed, that part of this policy in excess of its

proportion of any loss and of the value of the property

remaining in the original location, shall for the ensuing

five days cover the property so removed in the new loca-

tion; if removed to more than one location, such excess

of this policy shall cover therein for such five days in

the proportion that the value in any one such new loca-

tion bears to the value in all such new locations; but

this company shall not, in any case of removal, whether

to one or more locations, be liable beyond the propor-

tion that the amount hereby insured shall bear to the

total insurance on the whole property at the time of

fire whether the same cover in new location or not.

If fire occurs the insured shall give immediate notice

of any loss thereby in writing to this company, protect

the property from further damage, forthwith separate

the damaged and undamaged personal property, put it

in the best possible order^ make a complete inventory

of the same, stating the quantity and cost of each

article and the amount claimed thereon; and within

sixty days after the fire, unless such time is extended in

writing by this company, shall render a statement to

this company, signed and sworn to by said insured, stat-

ing the know^ledge and belief of the insured as to the
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time and origin of the fire; the interest of the insured

and of all others in the property; the cash value of each

item thereof and the loss thereon; all incumbrances

thereon; all other insurances whether valid or not,

covering any of said property; and a copy of all the de-

scriptions and schedules in all policies; any changes in

the title, use, occupation, location, possession, or ex-

posures of said property since the issuing of this policy;

by whom and for what purpose any building herein de-

scribed and the several parts thereof were occupied at

the time of the fire; and shall furnish, if required veri-

fied plans and specifications of any building fixtures, or

machinery' destro^^ed or damaged, and shall also, if re-

quired, furnish a certificate of the magistrate or notary

public (not interested in the claim as a creditor or other-

wise nor related to the insured) living nearest the place

of fire, stating that he has examined the circumstances

and believes the insured has honestly sustained loss to

the amount that such magistrate or notary public shall

certify. The insured, as often as required, shall exhibit

to any person designated by this company all that re-

mains of any property herein described, and submit to

examinations under oath by any person named by this

company, and subscribe the same; and as often as re-

quired; shall produce for examination all books of ac-

count, bills, invoices, and other vouchers, or certified

copies thereof if originals be lost, at such reasonable

place as may be designated by this company or its rep-

resentatives, and shall permit extracts and copies

thereof to be made. .



The Maryland Gold Min. etc. Co., Ltd. 11

In the event of disagreement as to the amount of loss

the same shall as above provided, be ascertained by

two competent and disinterested appraisers, the insured

and this company each selecting one, and the two so

chosen shall first select a competent and disinterested

umpire. The appraisers together shall then estimate

and appraise the loss stating separately sound value and
damage, and failing to agree, shall submit their differ-

ences to the umpire; and the award in writing of any
two shall determine the amount of such loss; the par-

ties thereto shall pay the appraiser respectively se-

lected by them and shall bear equally the expenses of

the appraisal and umpire. This company shall not be
held to have waived any provision or condition of this

policy or any forfeiture thereof by any requirement act,

or proceeding on its part relating to the appraisal or

to any examination herein provided for; and the loss

shall not become payable until sixty days after notice,

ascertainment, estimate, and satisfactory proof of the

loss herein required have been received by this company,

including an award by appraisers when appraisal has

been required.
I

This company shall not be liable under this policy for

a greater proportion of any loss on the described prop-

erty, or for loss by and expense of removal from prem-

ises endangered by fire, than the amount hereby insured

shall bear to the whole insurance, whether valid or not,

or by solvent or insolvent insurers, covering such prop-

erty, and the extent of the application of the insurance

under this policy or of the contribution to be made by

this company in case of loss, may be provided for by
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agreement or condition written hereon or attached, or

appended hereto.

Liability for reinsurance shall be as specifically agreed

hereon. If this company shall claim that the fire was

caused by the act or neglect of any person or corpora-

tion, private or municipal, this company, shall, on pay-

ment of the loss, be subrogated to the extent of such

payment to all right or recovery by the insured for the

loss resulting therefrom, and such right shall be as-

signed to this company by the insured in receiving such

payment.

No suit or action on this policy, for the recovery of

any claim shall be sustainable in any court of law or

equity until after full compliance by the insured with

all the foregoing requirements, nor unless commenced

within twelve months next after the fire. Wherever in

this policy the word "insured'' occurs, it shall be held

to include the legal representative of the insured, and

wherever the word "loss'' occurs, it shall be deemed the

equivalent of "loss or damage."

If this policy be made by a mutual or other company

having special regulations lawfully applicable to its or-

ganization, membership, policies or contracts of insur-

ance, such regulations shall apply to and form a part

of this policy as the same may be written or printed

upon, attached, or appended hereto.

Provisions required by law to 'be stated in this

policy.—It is hereby declared and agreed that the funds

and assets of the company shall alone be answerable

under this policy, and that no member of the company
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shall be liable for more than the unpaid portion of his

share or shares in the capital of the company. This

policy is made and accepted subject to the foregoing

stipulations and conditions, together with such other

provisions, agreements, or conditions as may be in-

dorsed hereon or added hereto, and no officer, agent or

other representative of this company shall have power

to waive any provision or condition of this policy ex-

cept such as by the terms of this policy may be the sub-

ject of agreement indorsed hereon or added hereto and

as to such provisions and conditions no officer, agent or

representatives shall have such power or be deemed or

held to have waived such provisions or conditions unless

such waiver, if any, shall be written upon or attached

hereto, nor shall any privilege or permission affecting

the insurance under this policy exist or be claimed by

the insured unless so written or attached.

In witness whereof, the undersigned, being fully au-

thorized hereunto for and on behalf of the Phoenix As-

surance Company, Limited, of London, has subscribed

his name to these presents at New^ York; to be valid, how-

ever, only when countersigned by the duly authorized

agents of the said Company at San Francisco.

Countersigned
^

A. D. IRVING,

Manager.

Countersigned at San Francisco, this 20'th day of Oc-

tober, 1902. BUTLER & HEWITT,

Agents.

; S. D. BOONE,

Local Agent."
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"[Endorsed as follows]: "Countersigned, Standard

Fire Insurance Policy. Expires October 20th, 1903.

Property, quartz-mill. A'mt. $10,000. Premium, $300.

Maryland Gold Miniu'g and Development Company. No.

5912347. Phoenix Assurance Company, Limited, of

London. Established 1782. Pacific Department, 413

Californiai Street, San Francisco, Cal. Butler & Hewitt,

General Agents.

It is important that the written portions of all policies

covering the same property read exactly alike. If they

do not they should be made uniform at once. S'. D.

Boone, Hailey, Idaho. Countersign."

—insured the plaintifiP against loss or damage by fire,

to the amount of ten thousand (|10,000.00) dollars, on

said property for the term of one year from the twen-

tieth day of October, 1902, at 12 o'clock noon, until the

twentieth day of October, 1903, at 12 o'clock noon.

IV.

That the plaintiff has duly performed all the condi-

tions on its part to be performed, and on the nineteenth

day of August, A. D. 1903, said frame quartz-mill build-

ings and additions attached thereto and machinery and

fixtures were totally destroyed by fire, which was not

caused by any act, fault, neglect or want of care, of this

plaintiff; or by invasion, insurrection, riot, civil war, or

commotion, or military, or usurped power, or by order

of any civil authority or by theft; or by any neglect of

the insured to use all reasonable means to save and pre-

serve the property, at and after said fire, or by explosion

of any kind or by lightning. y
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V. '
. \

The plaintiff's loss thereby was uineteen thousand,

three hundred fifty-one and 75/100 (19,351.75) dollars.

VI. >

That on and between the 26th day of August, A. D.

1^3, and the 31st day of August, A. D. 1903, at the

county of Blaine, State of Idaho, the plaintiff furnished

the defendant with due and full proof of its said loss and

interest, and otherwise performed all of the conditions

of said policy of insurance, on its part; and at said time

and place after a full and complete examination of all

matters and things in and about and concerning said

property and its destruction and value, it was stipu-

lated and agreed in writing by and between the parties

herein, to wit, Maryland Gold Mining and Development

Company, Limited, and the Phoenix Assurance Com-

pany, Limited, of London, that the loss and damage to

the property described in said policy No. 5912347, was

$10,335.75, and the same was fixed, adjusted and agreed

to by said parties at said time and place in writing.

VII.

That the said defendant has not paid the said loss,

nor any part thereof.

Wherefore, plaintiff demands judgment against said

defendant for the sum of |10,0O0.0O, with interest

thereon from the 1st day of November A. D. 1903, at the

rate provided by law, and for costs of suit.

P. M. BRUNEE,
-

.
Attorney for Plaintiff.
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State of Idaho,

ine. y
ss.

County of Blaine.

Harry J. Allen, being first duly sworn, deposes and

says: •

1st. I am an officer of the Maryland Gold Mining and

Development Company, Limited, the plaintiff named in

the foregoing complaint, to wit, the president thereof:

2d. I have read the foregoing complaint and know

the contents thereof and the same is true of my own

knowledge, except as to those matters which are therein

stated to be on information and belief, and as to those

matters I believe it to be true.

HAKRY J. ALLEN.

Subscribed and sworn to before me this 8th day of

March, 1904.

[Seal] GEO A. McLEOD,

Clerk of District Court.

State of Idaho, ^
r ss.

County of Blaine. J

I. Geo. A. McLeod, clerk of the Fourth Judicial Dis-

trict of the State of Idaho, in and for the county of

Blaine, do hereby certify that the foregoing is a true and

correct copy of the orginal complaint filed March 8,

1904, at 11:55 o'clock A. M. and now on file in my office.

Given under my hand and the seal of said court, at

office in Hailey, this, the 9th day of June, A. D. 1904. ^

[Seal] GEO a. McLEOD,

Oerk of the District Court.
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[Endorsed] : No. 233. In Fourth District Court, State

of Idaho, County of Blaine. Maryland Gold Mining and

Development Company, a Corporation, Plaintiff, vs.

Phoenix Assurance Company, Limited, of London, a Cor-

poration' Defendant. Complaint. Filed March 8, 1904,

at 11:55 o'clock A. M. Geo. A. McLeod, Clerk of Dis-

trict Court. Filed, June 13th, 1904. A. L. Richardson,

Clerk. P. M. Bruner, Attorney for Plaintiff.

/// the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND DE-

VELOPMENT COMPANY, LIM-

ITED (a Corporation),

- Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion), '

Defendant.

Summons.

The People of the State of. Idaho, Send Greeting to the

Above-named Defendant:

You are hereby required to appear in an action

brought against you by the above-named plaintiff in

the District Court of the Fourth Judicial District of the

State of Idaho, in and for the Cbunty of Blaine, and to

answer the complaint filed therein, within ten days (ex-

clusive of the day of service) after the service on you of
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this summons, if served within the county; or if served

out of this county, but in this district, within twenty

days; otherwise within forty days, or judgment by de-

fault will be taken against you according to the prayer

of said complaint. The said action is brought to recover

judgment against the defendant for the sum of ten

thousand (|10,000.00) dollars, with interest thereon

from November 1st, A. D. 1908, and for costs of suit;

the same arising as damage from fire to same quartz-

mill buildings and machinery and fixtures therein situ-

ate about 12 miles west of Hailey, Blaine County, Idaho,

for which the defendant insured the said property of

Plaintiff. And reference is hereby made to a copy of the

complaint herein, herewith served, for a more complete

description of the cause of action.

x\nd you are hereby notified that if you fall to appear

and answer the said complaint, as above required, the

said plaintiff will take judgment for the amount de-

manded in the complaint, to wit |10,000.00 and interest

and costs.

Griven under my hand and the seal of the District

C<)^^t of i\ie Fourth Judicial District of the State of

Idaho, in and for the county of Blaine, this 8th day of

March, in the year of our Lord, one thousand nine hun-

dred and four.

[Seal] GEO. A. McLEOD,

Olerk.
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Sheriff's Office,

County of Latah,

State of Idaho.

>^ss.

I hereby certify that I received the within annexed

summons on the 13th day of March, A. D. 1904, and per-

sonally served the same upon the Phoenix Assurance

Company, Limited, of London, a corporation, by deliver-

ing to and leaving with John Moore (who is designated

as the agent of said Phoenix Assurance Company, Lim-

ited, of London, a corporation, upon whom service of

civil process, in any civil action may be made) in the

county of Latah on the ll:th day of March, A. D. 1904,

a copy of said summons; and that the copy so delivered

to and left with said John Moore, as agent of the

^Phoenix Assurance Company, Limited, of London, a cor-

poration, said defendant, was attached to a copy of the

complaint referred to in said summons:

Dated at Moscow, Latah County, State of Idaho, this

14th day of March, A. D. 1904.

J. J. KEANE,

Sheriff of Latah County, Idaho.

Bv J. W. Limallen,

Deputy.

SHERIFFS FEES:

Service fl.OO

Mileage 35

Return 20

.- #1.55
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State of Idaho, ^

County of Blaine. J

I, Geo. A. MeLeod, clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and

ffor the county of Blaine, do hereby certify that the fore-

going is a true and correct copy of the original ^^Sum-

mons" filed March 16, 1904, and now on file in my office.

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk of the District Cburt.

[Endorsed] : No. 233. District Court, Fourth Judicial

iDistrict, County of Blaine. Maryland Gold Mining and

Development Company, Limited, a Corporation, Plain-

tiff, vs. Phoenix Assurance Company, Limited, of Lon-

don, a Corporation, Defendant. Summons. Filed,

March 16, 1904. Geo. A. McLeod, Clerk. Filed, June

13th, 1904. A. L. Richardson, Clerk. P. M. Bruner, At-

torney for Plaintiff.
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In the District Court of the Fourth Judicial District of the

State of IdkihOyin and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSUPvANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion), !

Defendant. /

Praecipe for Default.

To the Clerk of the Above-Entitled Court,

You will enter default of the above-named defendant,

in the above-entitled cause, no answer, demurrer or ap-

pearance of any kind having been made by or on behalf

ol the defendant. '

P. M. BRUNER,

Attorney for Plaintiff.

State of Idaho, ^
>- ss.

County of Blaine. J

I, Geo. A. McLeod, clerk of the District Court of the

Fourth Judicial Disrict of the State of Idaho, in and

for the county of Blaine, do hereby certify that the fore-

going is a true and correct copy of the original "Praecipe

for Default'' in the above-entitled action filed April 6,

1904, and now on file in mv office.
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Given under my hand and the seal of said court, at

office in Hailey, this, the 10th day of June, A. D. 1904.

l;Seal] GEO. A. McLEOD,

Olerk of District Court Fourth Judicial District, Blaine

County.

In the District Court of the Fourth Judicial District of the

State op Idaho, in and for Blaine County.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

f

PHOENIX ASSURANCE! COMPANY,

LIMITED, OF LONDON (a Corpora^

tion),
;

,

"

Defendant.
«

Demurrer.

Comes now the defendant in the above-entitled action

and demurs to the plaintiff's complaint herein and for

cause of demurrer sets forth.
;

L ;

That said complaint does not state facts sufficient to

constitute a cause of action herein.

GEORGE G. PICKETT,

Attorney and Counsel for the Defendant.
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Service accepted and copy received April 16th, 1904.

P. M. BRUNER,

Attorney for Plaintiff.

State of Idaho, ^

County of Blaine. J

I, Geo. A. McLeod, Clerk of the District Court of the

fourth Judicial District of the State of Idaho, in and

for the county of Blaine, do hereby certify that the

foregoing is a true and correct copy of the original

*^Demurrer" in the above-entitled action. Filed April

16, 1904, at 9:53 o'clock A. M. and now on file in my

office.

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk District Court, Fourth Judicial District, Blaine

Co., Ida.

[Endorsed]: Xo. 233. In the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine. Maryland Gold Mining and

Development Company, Ltd., Plaintiff, vs. Phoenix As-

surance Company, Ltd., of London, Defendant. Demur-

rer. Filed April 16th, 1904, at 9:52 o'clock A. M. Geo.

A. McLeod. Clerk of the District Court. Filed June

13th, 1904. A. L. Richardson, Clerk. Geo. G. Pickett,

Attorney for Defendant.
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In the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

.vs.

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Cor-

poration),

Defendant,

i Petition for Removal.

Comes now the defendant. Phoenix Assurance Com-

pany, Limited, of London, a corporation, and respect-

fully represents, petitions and shows to the above-en-

titled court, and the Judge thereof: \

Your petitioner respectfully shows to this Honorable

Court that the matter and amount in dispute in the

above-entitled suit as shown from the complaint on

file herein exceeds the sura or value of the two thousand

($2,000) dollars, exclusive of interests and costs. That

the controversy in said suit is, and at the time of the

commencement of this suit was, between citizens of

different States, and that your petitioner, the defend-

ant in the above-entitled suit, was at the time of com-

mencement of this action, and still is, a resident and

citizen of England in the Kingdom of Great Britain,

and a nonresident of the State of Idaho, and that the
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plaintiff, Maryland Gold Mining and Development Com-

pany, Limited, a corporation, as shown from the com-

plaint filed herein, and as petitioner herein alleges and

avers, was then, and still is, a resident and citizen of

the State of Idaho.

And your petitioner offers herewith a good and suffi-

cient surety for his entering in the Circuit Court of the

United States, for the Southern District of Idaho, an

the first day of its next session, a copy of the records

in this suit, and for the paying of all costs that may be

awarded by said Circuit Court, if said Court shall hold

that this suit was wrongfully or improperly removed

thereto.

And prays this Honorable Court to proceed no fur-

ther herein, except to make the order of removal re-

quired by law, and to accept the said surety and bond,

and to cause the record herein to be removed into the

said Circuit Court of the United States in and for the

Southern District of Idaho; and it will ever pray.

PHOENIX ASSURANCE COMPANY, LTD., OP
LONDON, a Corporation,

Petitioner.

GEORGE G. PICKETT,

Petitioner's Counsel, Residing at Moscow, Latah

County, Idaho. \

\

Service accepted and copy received April 16th, 1M4.

P. M. BRUNER,
* Attorney for Plaintiff.
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' VERIFICATION.

State of Idaho, ^

County of Latah, j

Geo. G. Pickett, being duly sworn, deposes and says

that he is attorney for defendants in the above-entitled

action; that he has read the foregoing petition for re-

moval of the defendants in the above-entitled action,

and knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

which are therein stated to be on his information or

belief, and as to those matters that he believes it to be

true. That the said defendants are absent from the

State of Idaho w^here this affiant resides; and that the

facts are within the knowledge of this affiant, who is

attorney of the said defendants, and therefore he makes

this affidavit. •

GEORGE G. PICKETT.

Subscribed and sworn to before me, this 9th day of

April, 1904.

[Seal]
' FRED VEATCH,

Notary Public Residing at Moscow, Idaho.

State of Idaho, ^

V ss.

County of Blaine.
J'

I, Geo. A. McLeod, clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and
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for the county of Blaine, do hereby certify that the

foregoing is a true and correct copy of the original

^'Petition for Removal" in the above-entitled action,

filed April 16th, 1904, at 9:50 o'clock A. M., now on

file in my office.
*

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk District Court, Fourth Judicial District, Blaine

Co.
i

!

'
:•

;

[Endorsed]: No. 233. In the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine. Maryland Gold Mining and

Development Company, Ltd., a Corporation, Plaintiff,

TS. Phoenix Assurance Company, Ltd., a Corporation,

Defendant. Petition for Removal. Filed April 16,

1904, at 9:50 o'clock A. M. Geo. A. McLeod, Clerk of

the District Court. Filed June 13th, 1904. A. L. Rich-

ardson, Clerk. Geo. G. Pickett, Attorney for Defend-

ant. •

,
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In the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Cor-

poration),

PLaintife,

vs.

PHOENIX ASSUEANOE COMPANY,

LIMITED OF LONDON (a Corpora-

tion),

:
. Defendant.

Bond on Removal.

Know all men by these presents, that Phoenix Assur-

ance Company, Limited, of London, a corporation of

London, England, as principal and S. M. Friedman and

A. B. Cutts as sureties, are holden and stand firmly

bound unto Maryland Gold Mining and Development

Company, Limited, a corporation, in the penal sum of

five hundred (1500) dollars, for the payment whereof

well and truly to be made unto the said Maryland Gold

Mining and Development Company, Limited, its succes-

sors or assigns, we bind ourselves, our heirs, represen-

tatives, successors or assigns, jointly and severally

firmly by these presents.

Upon conditions nevertheless, that, whereas, the said

Phoenix Assurance Company, Limited, of London, has

petitioned the District Court of the Fourth Judicial

District of the State of Idaho, in and for the county
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of Blaine, for the removal of a certain cause therein

pending", wherein Maryland Gold Mining and Develop-

ment Company, Limited, a corporation, is plaintiff, and

the said Phoenix Assurance Company, Limited, of Lon-

don, a corporation, is defendant, to the Circuit Court of

the United States in and for the Southern Division of

Idaho, now, if the said Phoenix Assurance Company,

Limited, of London, a corporation, as aforesaid, shall

enter into the said Circuit Court of the United States

on the first day of its next session, a copy of the records

in this suit, and shall well and truly pay all costs that

may be awarded by said Circuit Court of the United

States if said court shall hold that such suit was wrong-

fully or improperly removed thereto, then this obliga-

tion shall be void; otherwise it shall remain in full force

and virtue. \

In witness whereof, the said principal and sureties

have hereunto set their hands and seals this 16th day

of April, 1904.

PHOENIX ASSURANCE COMPANY, LTD., OF
^ LONDON. [Seal]

! S. M. FRIEDMAN. [Seal]

A. B. CUTTS. [Seal]

State of Idaho, ^

County of Blaine, J

S. M. Friedman and A. B. Cutts, the sureties who are

subscribed to the foregoing bond and undertaking,

being severally sworn each for himself says: that I re-

side in the county of Blaine and State of Idaho, that I
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am a resident and freeholder within said county of

Blaine and State of Idaho; that I am worth the sum of

one thousand (|1,000) dollars over and above all my

debts and liabilities, exclusive of property exempt from

execution.

S. M. FRIEDMAN.

A. B. OUTT'S.

Subscribed and sworn to before me this 16th day of

April, A. D. 1904.

[Seal] L. L. SULLIVAN,

,

Notary Public.

State of Idaho, ^
I ss.

County of Blaine.
J

On this 16th day of April, A. D. 1904, before me,

L. L. Sullivan, a notary public in and for the county

and State aforesaid, personally appeared S. M. Fried-

man and A. B. Cutts, personally known to me to be the

persons who subscribed the foregoing instrument, and

acknowledged to me that they executed the same.

In witness whereof, I have hereunto set my hand

and official seal the day and year last above written.

[Seal] L. L. SULLIVAN,

i
Notary Public.

Service accepted and copy received April 16, 1904.

P. M. BRUNER.
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State of Idaho,

County of Blaine.

I, Geo. A. MeLeod, clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine, do hereby certify that the

foregoing is a true and correct copy of the original

^^Bond on Removal" filed April 16, 1904, at 9:55 o'clock

A. M., and now on file in my office.

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk of District Court.

[Endorsed]: No. 233. In the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine. Maryland Gold Mining and

Development Company, a Corporation, Plaintiff, vs.

Phoenix Assurance Compan}, Limited, of London, a

Corporation, Defendant. Bond on Removal. Filed

April 16th, 1904, at 9:55 o'clock A. M. Geo. A. McLeod,

Clerk of the District Court. Filed June 13, 1904. A. L.

Richardson, Clerk. Geo. G. Pickett, Attorney for De-

fendant*
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In the District XIoiirt of the Fourth Judwial District of the

State of Idaho, in and for Blaine County,

Fifth judicial clay of May, 1904, term of said court, con-

tinued and held at Hailey, the county seat of said

Blaine County, State of Idaho, May 14, 1904. Pres-

ent: Hon. LYTTLETON PMOE! Judge presiding,

and the officers of the court, when the following,

among other proceedings, were had to wit:

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

vs.
Civil—No. 20.

PHOENIX ASSURANCE COMPANY,

LIMITED OF LONDON, ENGLAND,

Order of Removal.

Upon the application of the defendant this case is or-

dered removed to the United States District Court in

accordance with the application for removal.

State of Idaho, ^
I ss. '

County of Blaine. J

I, Geo. A. McLeod, Clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the county of Blaine, do hereby certify that the fore-

going is a true and correct copy of the original order in

Reco-rd No. 9 of the District Court Records of Blaine
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County, Idaho, on page 271, and it is the only order af-

fecting this case.

Given under my hand and seal of said court, at office

in Hailey, this the 11th day of June, 1904.

[Seal] Attest: GEO. A. McLEOD,

Clerk of the District Court.

[Endorsed] : No. 233. United States Circuit Court,

Central Division, District of Idaho. Maryland Gold M.

& D. Co., Ltd., vs. Phoenix Assurance Co., Ltd., Order

of Removal. Filed June 15th, 1904. A. L. Richardson,

Clerk.

In the United States Circuit Court, Ninth Circuit, Central

Division^ District of Idaho.

MARYLAND GOLD MINING AND'
DEVELOPMENT COMPANY, LIM
ITED (a Corporation),

Plaintiff,

vs. i

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON,

Defendant.

Motion to Remand.

Comes now the plaintiff herein, and moves this Hon-

able Court to remand the above-entitled cause to the

District Court of the Fourth Judicial District of the

State of Idaho, in and for the county of Blaine.

This motion is made upon the grounds that both par-

ties are citizens of the State of Idaho, and the motion is
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based upon the pleadings and iBles in this cause, and the

law applicable thereto.

P. M. BRUNER,

Attorney for Plaintiff.

[Endorsed] : ^^o. 233. In the United States Orcuit

Court, Ninth Circuit Central Division, State of Idaho.

Maryland Gold Mining and Developing Company, Lim-

ited, a Corporation, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Motion to Remand. Filed Sept. 12th, 1904. A.

L. Richardson, Clerk.

At a stated term of the Circuit Court of the United

States, for the District of Idaho, Central Division,

held at Boise, Idaho, on Tuesday, the 13th day of

September, 1904. Present: Hon JAS. H. BEATTY,

Judge.

MARYLAND GOLD MINING AND'

DEVELOPMENT COMPANY, LIM-

^"^^^^
I No. 233.

vs.

PHOENIX ASSURANCE COMPANY.

Order Denying Motion to Remand.

On this day the Court announced its decision upon the

motion to remand this cause, heretofore argued and

submitted.

Ordered that said motion to remand be and the same

is hereby denied and by agreement of counsel the de-

fendant herein is given twenty days from this date to

answer and the said cause is continued for the term.
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In the Circuit Court of the United States, in and for the Cen-

tral Division of Idaho.

MARYLAND GOLD MINING ANI>^

DEVELOPMENT COMPANY, LI3I-

ITED (a Corporation),

Plaintiff,!

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED OF LONDON (a Corpora-

tion),

Answer.

t^'Dines now the defendant in the above-entitled action

and for answer to plaintiff's complaint herein admits,

denies and alleges as follows:

L

Admits paragraph I of plaintiff's complaint as true.

II.
'

Admits paragraph II of plaintiff's complaint as true.

!
IIL \

Admits paragraph III of plaintiff's complaint as true.

' IV.

Defendant's answering paragraph IV, of plaintiff's

complaint, denies that the plaintiff has duly or other-

wise performed all the conditions on plaintiff's part to

be performed of the said policy of insurance set forth in

paragraph III of plaintiff's complaint; admits that on

or about the 10th day of August^ 1903, said frame
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quartz-mill buildings and additions attached thereto

and machinery and fixtures covered by said policy of

insurance were totally destroyed by fire, but denies that

said fire was not caused by any act, fault, neglect or

want of care of the plaintiff herein; admits that said fire

was not caused by invasion, insurrection, riot, civil war

or military or usurped power, or by order of any civil

authority, but denies that said fire was not caused by

any neglect of the insured to use all or any reasonable

means or other means to save or preserve the property,

at or after said fire; that as to whether or not the said

fire was caused by explosions of any kind this answer-

ing defendant is uninformed, sufficient to make a posi-

tive denial thereof, and therefor on information and be-

lief denies the same. !

Y.

This answering defendant as answer to paragraph V
of plaintiff's complaint, states to the Court that as to

whether or not plaintiff's total loss by said fire was the

sum of ($19,351.75) nineteen thousand three hundred

fifty-one dollars and seventy-five cents, plaintiff is not

sufficiently informed so as to deny the same or admit

the same, but states the fact to be that if this defendant,

if liable for any of said property destroyed by said fire

it is only liable to the extent of the amount stated in

the conditions and conditioned by the contract and

policy of insurance sued upon in this action.

VI.

Defendant in answer to paragraph VI of plaintiff's

complaint admits that on the 26th day of August, 1903,
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and the 31st day of August, 1903, at the county of

Blaine, in the State of Idaho, the plaintiff furnished the

defendant with due and full proof of its loss and inter-

est, but denies that defendant otherwise performed all

the conditions of said policy of insurance on its part to

be performed; admits that at said time and place after

said full and complete examination of all matters and

things in and about and concerning said property and

its destruction and value, it was stipulated and agreed

in writing between the parties, to wit, Maryland Gold

Mining and Envelopment Compau}', Limited and the

Phoenix Assurance Company, Limited, of Ix)ndon, that

the loss and damage to the property described in said

policy No. 5912347, was §10,335.75, ana tne same was

fixed, adjusted and agreed to by said parties, and at

said time was placed in writing, but as this answering

defendant alleged the fact to be, it was further under-

stood and agreed in said written stipulation and agree-

ment aforesaid that the said sum above-named, ten

thousand three hundred thirty-five dollars and seventj'-

five cents ($10,335.75) was thereby binding and conclu-

sive upon the said parties as to the amount and extent

of the loss only, and did not in any respect waive any of

the conditions of the said policy. .

YII.

. Defendant admits paragraph VII of plaintiff's com-

plaint.

Defendant for a further answer and separate defense

to the plaintiff^s complaint herein sets forth and alleges

as follows:
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^

'

I. 1

1 That as appears from the policy of insurance which

your answering defendant has admitted as being a true

copy set out in paragraph III in plaintiff's complaint

herein, and of the execution whereof your answering

defendant has admitted in his answer herein in answer

to paragraph III thereof, and without setting out in full

the said policy of insurance No. 5912347, issued as afore-

said by your answering defendant, upon the property

described in plaintiff's bill of complaint, this answering

defendant avers the fact to be, that as a part and parcel

of said policy of insurance and contract of insurance

made and entered into betw^een this, your answering

defendant as the insurer therein and the said plaintiff

herein as the insured therein, it was therein and thereby

specifically set forth, accepted and agreed to, and as a

part and parcel of said policy and of said contract, by

both the parties thereto, the insurer and the insured as

follows:

^'Warranted by the insured that during such time as

the within-described buildings or works are idle or not

in operation, whether closed for repairs, or during the

absence of workmen or otherwise (except as otherwise

herein provided), one or more watchmen shall be on

duty constantly, day and night, in and immediately

about the said buildings or works, and if the said build-

ings or works shall at any time remain shut down for

more than thirty (30) days, notice shall be given this

company, and permission to remain so shut down be
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obtained and endorsed hereon, or this policy shall be

null and void."

That as vour orator and answering: defendant is in-

formed and believes and therefore avers the facts to be,

that long prior to and for more than sixty (CO) days prior

to the 19th day of August, 1903, the frame quartz-mill

buildings and additions attached thereto, and boilers

and engine and fixed and moveable machinery insured

and covered under said i)olicy described in paragraph

III, of plaintiff's complaint, and being a policy of insur-

ance No. 5912317 of your answering defendant, were idle,

and not in operation and during the said time workmen

were absent therefrom and that not one or more watch-

men or any watchmen had been kept on duty constantly

or otherwise or at all, day or night in or immediately

about said building, buildings or works, and as your ora-

tor and answering defendant further avers and is in-

formed and believes,that on the 19th day of August,1903,

there was no watchman or watchmen on duty constantly

or otherwise or at all, day and night, in or immediately

about the said buildings or works, or any part or por-

tion thereof, and therefore and by virtue of said failing

and neglect of the said plaintiff herein, or its agents or

representatives to keep, maintain and have one or more

watchmen in, or about the immediate vicinity of said

buildings and works so insured as aforesaid, on duty

constantly day and night, for said period of more than

sixty days immediately prior to and on the 19th day of

August, 1903, said buildings and works, machinery ad-

ditions attached, boilers and engines being idle and not

in operation, and remaining there in the absence of
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workmen, the said policy of insurance was at the date

of said fire, to wit, and at the time of said fire, to wit

on the 19th of August, 190S, in so far as the plaintiff's

right of recovery thereon, or thereunder by fire in case

of fire, null and void.

That as your answering defendant avers that as speci-

fied in said policy that "if the said buildings or works

shall at any time remain shut down for more than thirty

days, notice shall be given this company and permission

to remain so shut down be obtained and endorsed hereon

or this policy shall be null and void,'' and as your orator

is informed and believes and therefore avers, the said

frame quartz-mill building and additions attached

thereto, and boilers and engines and fixed and movable

machinery therein contained, which was covered arid

insured or intended so to be by the said policy of insur-

ance of your orator and defendant, numbered '5912347,

as well all works connected therewith had been shut

down and had remained shut down continuously for

more than thirty days, immediately prior to the 19th

day of August, 1903, and was on the 19th day of August,

1903, shut down as your answering defendant avers the

fact to be that no notice had at any time or at all been

ever given by the said plaintiff herein, the insured in

said insurance policy, to this defendant, or its agents,

representatives; that said buildings or Works or mach-

inery had been so shut down, nor had the said plaintiff

herein at any time or at all asked of this defendant or

its agents permission to have such buildings or works,

or machinery so shut down, nor had this defendant or

its agents granted permission to the said plaintiff



The Maryland Gold Min. etc, Co.y Ltd. 41

herein or its agents to allow said buildings or works, en-

gines or machinery to remain shut down as aforesaid

for said thirty days prior to, or on the 19th day of

August, 1903, or at all, nor was such permission or any

permission to so shut down such buildings, works, en-

gines or machinery ever obtained or endorsed on said

policy of insurance of this defendant No. 5912347 or at

all, and as this defendant alleged the fact to be, that by

such failure and neglect on the part of the plaintiff

herein of shutting dow^n for more than thirty days the

said buildings, works, and engines insured as aforesaid,

and the failure to give this defendant notice thereof,

and the failure of said plaintiff to ask permission to re-

main so shut down and to obtain the same or have the

same endorsed on said insurance policy aforesaid, said

policy of insurance became and was on the 19th day of

August, 1903, null and void in so far as this defendant

was or could be made liable for any loss of said build-

ing, quartz-mills, engines or other property insured

thereunder, by fire.

Wherefore defendants pray that the plaintiffs take

nothing by their action herein, but that this answering

defendant have said action dismissed with costs

awarded to it, in this action.

GEO. G. PIOKETT,

Attorney for Defendant.
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VERIFICATION,

^tate of Idaho, 1

County of Latah. J

I Geo. G. Pickett, being duly sworn, deposes and says

.that he is attorney for defendant in the above-entitled

action; that he has heard read the foregoing answer of

the defendant in the above-entitled action, and knows

the contents thereof and that the same is true of his

lOw^n knowledge, except as to the matters which are

therein stated to be on his information or belief, and as

to those matters, that he believes it to be true. That

the said defendant is absent from the State of Idaho,

where this affiant resides; and that the facts are within

the knowledge of this affiant who is attorney of the said

defendant, and therefore he makes this affidavit.

GEO. G. PICKETT.

Subscribed and sworn to before me this 27th day of

Sept., A. D. 1904.

[Seal] S. R. H. McGOWAN,
Notary Public.

[Endorsed] : No. 233. In the Circuit Court of the

United States, for the State of Idaho, Central Division.

Maryland Gold Mining and Developing Company, Lim-

ited, a Coi^poration, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Answer. Filed Oct. 1st, 1904. A. L. Richardson,

Clerk. Geo. G. Pickett, Lawyer, Moscow, Idaho.
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In th^ Circuit Court of the United States^ in and for the

Central Division of Idaho.

MARYLAND GOLD MINING AND.

DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,!

LIMITED, OF LONDON (a Cor.

poration),

Defendant.*

Tender.

To the Above-named Plaintiff, and to P. M. Bruner, Its

' Attorney:

Defendant in this case says that the said policy in

question in the above-entitled action, in the above-en-

titled court, was issued on the 20th day of October, 1902,

and that the sum of |240.0O premium paid by the plain-

tiff to the defendant therefor, as is shown by the said

policy itself; that the defendant now, in addition to

and in furtherance of the tender heretofore made, of

the return to the said plaintiff of the said premium paid

as aforesaid with interest thereon, now brings into court

and tenders to the plaintiff the said sum of |240.00 the

amount of premium paid by the plaintiff to the defend-

ant, besides interest thereon from the 20th day of Octo-

(ber, 1902, at the rate of 7% per annum, in full of all
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of defendant's obligation or liability of the said defend-

ant to the plaintiff herein.

Done at Boise, in the State of Idaho on this 13th day

of March, A. D. 1905.

PHOENIX ASSURANCE COMPANY, LTD., OF

LONDON,
* Defendant,

By GEO. G. PICKETT,

Attorney for Defendant.

[Endorsed] : No. 233. In the Circuit Court of the

United States in and for the Central District of Idaho.

Maryland G. M. & D. Co., vs. Phoenix Assurance Co.,

Tender. Filed March 13th, 1905. A. L. Richardson,

Clerk.

United States Circuit Court, Central Division y District of

Idaho,'

MARYLAND GOLD MINING AND
DEVELOPING COMPANY, LIM-

ITED,.

vs. •

PHOENIX ASSURANCE CO]^IPANYy

LIMITED.

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff and assess the damages at the sum of ten thou-

sand dollars, interest from the 1st day of May, 1904,

at 7% per annum. E. BRANNON,

: Foreman.
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[Endorsed] : No. 233. United States Circuit Court,

Central Division, District of Idaho. Maryland Gold M.

& D, Co., vs. Phoenix Assurance Co. Verdict. Filed

March 18th, 1905. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Central Didsion,

District of Idaho.

MARYLAND GOLD MINING AND
DEVELOPING COMPANY (a'Corpo-

ration), '

Plaintiff,

v». .

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Corpora-

tion),

Defendant.'

Judgment.

This action came regularly on for trial. The said par-

ties appeared by their attorneys. A jury of twelve per-

sons was regularly empaneled and sworn to try said ac-

tion. Witnesses on the part of plaintiff and defendant

were sworn and examined. After hearing evidence, the

argument of counsel, and instructions of the Court, the

jury retired to consider of their verdict, and subse-

quently returned into court, and, being called answered

to their names, and say they find a verdict for the plain-

tiff and assess the damages at the sum of ten thousand
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dollars ($10,000.00), and interest thereon from the first

day of May, 1904, at 7% per annum.

/Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged, that said

plaintiff, the said Maryland Gold Mining and Developing

Company, a corporation, do have and recover of and

from said defendant, the Phoenix Assurance Company,

Limited, the sum of ten thousand six hundred and seven-

teen dollars and twenty cents (110,617.^0), with legal in-

terest thereon from date, together with said plaintiff's

costs and disbursements incurred in this action, amount-

ing to the sum of |. .

Judgment entered March 18th, 1905.

Attest: A. L. RICHARDSON,
'

Clerk.

[Endorsed] : Filed karch 18, 1905. A. L. Richardson,

Clerk.
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In the Circuit Court of the United States, Ninth District,

Central Division, District of Idaho.

MARYLAND GOLD MININO AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiffyl

vs.

PHOENIX ASSURANCE COMPANY,.

LIMITED, OF LONDON,
Defendant.'

Notice Of Intention to Move for New Trial.

To Messrs. P. M. Briiner and N. M. Ruick, Attorneys for

' the Above-named Plaintiff and Complainant, and to

the Above-named Plaintiffs, the Maryland Gold

Mining and Development Company, Limited, a Cor-

poration, and to each of you:

Take notice, that the said Phoenix Assurance Com-

pan}', Limited, of London, defendant in the above-

entitled action, intends to move to vacate and set aside

the verdict and decision rendered in the above-entitled

action, and to ask the Court to grant a new trial of the

above-entitled action, upon the following grounds, sev-

erally, to wit: •

(1) Insufficiency of the evidence to justify the ver-

dict.

(2) That the said verdict is against the law.

(3) Errors in law occurring at the trial and excepted

to by the defendant.
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(4) Newly discovered evidence material for the de-

fendants which it could not with reasonable diligence

have discovered and produced at the trial.

(5) Accident and surprise which ordinary prudence

could not have guarded against. •

Said motion will be made upon the records and files

in this action, affidavits on behalf of the defendant to be

hereafter served upon the plaintiff and filed herein and

upon a bill of exceptions or statement of the case, or

both, hereafter to be prepared, served, filed and settled.

Dated at Moscow, in Latah County, State of Idaho,

this 25th day of March, 1905.

PHOENIX ASSURANCE COMPANY, LIM-

ITED, OF LONDON,

Defendant.

By GEO. G. PICKETT,

Attorney and Counsel for Defendant.

[Endorsed] : No. 233. In the Circuit Court of the

United States, Ninth District, Central Division, District

of Idaho. Maryland Gold Mining and Development

Company, Limited, Plaintiff, vs. Phoenix Assurance

Company, Ltd., of London, Defendant. Notice of Inten-

tion to Move for a New Trial. Filed March 28, 1905.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth District,

Central Division, District of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
OF LONDON,

i Defendant.'

Order Granting Extension of Time.

George G. Pickett, counsel for the defendant in the

above-entitled action, having made application to the

Honorable Judge of the above-entitled court asking for

sixty days' additional time, in addition to the time al-

lowed by law, in which to prepare, serve and file affi-

davits on behalf of the defendant, and in which to pre-

pare, serve and file a bill of exceptions, or statement

of the case or both on motion for a new trial herein, and

the Court being fully advised in the premises, it is

therefore hereby ordered that the defendant have and

it is hereby granted sixty days in addition to the time

allowed by law, in which to prepare, serve and file affi-

davits on behalf of defendant on motion for a new trial

herein, as well in which to prepare, serve and file a bill

of exceptions or statement of the case, or both, on mo-

tion for a new trial herein.
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Done at Boise, Idaho, this 29th day of March, A. D.

1905.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 233. In the Circuit Court of the

•United States, Ninth District, Central Division, Dis-

trict of Idaho. Maryland Gold Mining and Develop-

ment Company, Ltd., Plaintiff, vs. Phoenix Assurance

Company, Ltd., of London, Defendant. Order Granting

Extension of Time. Filed March 29th, 1905. A. L.

Richardson, Clerk.

In the Circuit Court of the United States for the District of

Idaho, Central Division.

MARYLAND GOLD MINING AND\
DEVELOPMENT COMPANY, LIM-.

ITED,

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Notice of Motion to Stay Execution.

To the Above-named Plaintiff and to N. M. Ruick and

P. M. Bruner, Attorneys for Plaintiff:

You and each of you will please take notice that the

defendant in the above-entitled action will on the 5th
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day of April, A. D. 1905, or as soon thereafter as counsel

can be heard in the courtroom of the above-entitled

court at Boise, Ada County, Idaho, move the Court for

an order staying execution in the above-entitled action

for ninety days.

A copy of said motion is hereunto attached and

served upon you and reference to which is hereby made,

for the reasons for the request of said order.

Dated Moscow, Idaho, this 28th day of March, A. D.

1905.

GEO. G. PICKETT,

Attorney for Defendant.

In the Circuit Court of the United States for the District of

Idaho, Central Division.
i

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM^

ITED,

vs. Plaintiff,

PHOENIX ASSURANCE COMPANYy
[

LIMITED, of London (a Corpora-

tion),

' Defendant.
» »

Motion for Stay of Execution.

Comes now the defendant in the above-entitled

cause and moves the above and Honorable Court

to grant to the defendant herein a stay of execu-

tion in the above-entitled action for ninety (90)

davs; the defendant havino- within ten davs after
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the rendition of the verdict in the above-entitled

cause served upon the plaintiff and filed with the

clerk of the above-entitled court a notice of motion

of intention to move for a new trial herein, and also

asked of the Court sixty days' time in addition to the

time allowed by law, in w^hich to prepare, serve and file

affidavits on motion for a new trial herein, as well sixty

days' time in which to prepare, serve and file a bill of

exceptions or statement of the cause, or both, on mo-

tion for a new trial herein; defendant stating in sup-

port of this motion that it is its intention that it will

as soon as the records and transcripts of the evidence

can be procured, defendant will prepare, serve and file

such affidavits and such bill of exceptions or statement

or both in support of a motion for a new trial in this

cause. (
j

Dated at Moscow, Idaho, this 28th day of March, A.

D. 1905.

GEO. G. PICKETT,

Attorney for Defendant.

[Endorsed]: No. 233. In the Circuit Court of the

United States for the District of Idaho, Central Divi-

sion. Maryland Gold Mining and Development Com-

pany, Limited, Plaintiff, vs. Phoenix Assurance Com-

pany, Limited, of London, a Corporation, Defendant.

Notice of Motion and Motion for Stay of Execution.

Filed March 30th, 1905. A. L. Richardson, Clerk.
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At a stated term of the Circuit Court of the United

States, for the District of Idaho, Central Division,

held at Boise, Idaho, on Wednesday, the 5th day

of April, 1905. Present: Hon. JAS. H. BEATTY.

Judge.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, j

vs. \ No. 233.

PHOENIX ASSURANCE COMPANY,.

LIMITED.
Order Staying Execution.

In this action it is ordered that there be a stay of exe-

cution upon the judgment herein until the further or-

der of the Court.

)

In the Circuit Court of the United States, Central Divisiony

District of Idaho.

MARYLAND GOLD MINING AND
DEVEL0P:\IENT company (a Cor-

poration),

» Plaintiff,

vs.

»

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Stipulation Granting Time to Plaintiff.

It is hereby stipulated and agreed by and between

(he plaintiff and tlie defendant herein, by and through
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their respective attorneys in the above-entitled action,

that the plaintiff have, and it is hereby granted thirty

days in which to prepare, serve and file amendments to

the statement of the case herein as well to the bill of

exceptions on motion for a new trial herein, as well in

which to file counter-affidavits on said motion for a

new trial herein, said time granted to run from the date

hereof.

Dated this 20th day of May, A. D. 1905.

P. M. BRUNE'R, and

N. M. RUIOK,

Attorneys for Plaintiff.

GEO. G. PICKETT,

Attorney for Defendant.

[Endorsed]: No. 233. In the Circuit Court of the

United States, Central Division, District of Idaho.

Maryland Gold Mining and Development Company, a

Corporation, Plaintiff, vs. Phoenix Assurance Company,

Ltd., of London, a Corporation, Defendant. Stipu-

lation Granting Time to Plaintiff. Filed June 8, 1905.

A. L. Richardson, Clerk. \
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In the Circuit Court of the United ^7(/fc\s*, /// and for the Dis-

trict of Idaho, Central Division.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, TlM-

ITED (a Corporation),

vs.
'

,

PHOENIX AS.SUPvANCE COMPANY,
|

LIMITED, OF LONDON.
, /

Defendant's Bill of Exceptions on Motion for a New Trial, etc.

statement of Case on Motion for a New Trial.

This cause came ou regularly for trial at Boise, Idaho,

on the 17th day of March, A. D. 1905, and was tried on

the 17th and 18th days of March, 1905, at a regular term

of said Court before the Honorable James H. Beatty,

Judge of the said Court, with a jury, upon the complaint

of the plaintiff, and the answer of the defendant, N. M.

Ruick, and P. ]\I. Bruner appearing as counsel for the

plaintiff, and George G. Pickett appearing as counsel

for the defendant.

Thereupon the following evidence hereinafter set

forth, and none other was offered in said cause by the

parties thereto, and the following proceedings and

none other were had upon the trial of the cause.

A jury of twelve men was regularly sworn as to their

qualifications to act as trial jurors, and after having

been examined by counsel for the plaintiff as well by

counsel for the defendant, and the plaintiff having ^e-
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cepted the jury, aud the defendant having accepted the

jury, said jurors were duly and regularly sworn to try

the cause.

Thereupon P. M. Bruner, one of the counsel for the

plaintiff, made his opening statement of the case to the

jury.
'

Thereupon H. E. PLUGHOFF w^as called, and being

duly sworn as a witness on behalf of the plaintiff, tes-

tified as follows:

'» Direct Examination.

(By Mr. BRUNER.)

I reside in Hailey; I have lived there 21 years; I am

in the saddlery, boots and shoes and mining business;

I know the plaintiff, Maryland Gold Mining and Devel-

opment Company; it had property in my country, it

consisted of a group of mining claims there, had a mill

and hoist, boarding-house and an office; the property

described in the complaint. They had insurance upon

it; besides the property mentioned, they had upon these

claims in 1902, the fall of 1902^ at the time this insur-

ance was taken out a ten-stamp quartz-mill, hoist,

boarding-house, office building, bunk-house; all the prop-

erty that is pertaining to a mining claim; they were

built so that there were spaces between them. There

was insurance upon them, they had been insured from

the time that they were constructed and during the

time of construction; the hoist was constructed in 1898,

I think; the mill was constructed in 1901. Mr. S. D.
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(Testimony of H. R. Plughoff.)

Boone of Hailey issued the policy of insurance on those

buildings. At the time of the fire, the mill was insured

in the Phoenix Assurance Company, of London; the mill

was not in operation at the time it was insured by Mr.

Boone.

Q. Was Mr. Boone acquainted with the fact?

(Objected to as incompetent, immaterial and irrele-

vant. Objection overruled and exception allowed by the

Court.)

A. Yes, sir.

Q. Did you have a watchman at the property or on

the premises that were destroyed?

A. Yes, sir. I cannot state how long he had been

there prior to the fire. I cannot state whether he was

there three months, two months, or four months. There

has always been a watchman on the property since it

was closed down, up to the time it was burned. This

property was destroyed by fire.

Cross-examination.

(By Mr. PICKETT.) 1

Besides myself as members of the corporation at that

time, there were H. D. Allen, Myron Keyes, Allen Win-

christ and L. A. Duvall; they were directors of the

company at that time, they had been directors and mem-

bers of the corporation from the date of its incor-

poration, and to the best of my knowledge were direct-

ors at the time of the issuance of the policy. W. G.

Lewis was the watchman at the mill. He was the only
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(Testimony of H. R. Plughoff.)

watchman that we had there. Lewis was working and

the watchman both; he was there on the property pro-

tecting it; I think he was employed by the president of

the company, H. D. Allen. I do not know whether his

instructions were to do work there during the time he

was there as watchman; that I cannot say, but he did

w ork I know.

Q. Did Mr. Lewis, during the time he was watchman

there, continuously stay in the mill and watch it during

the night-time. A. No, sir.

Q. How often did Mr. Lewis, as your watchman, go

through or visit that mill?

A. I suppose he was right there with the mill every

day; it was only a few hundred feet from the office build-

ing.

Q. I will ask you if this is in substance a diagram

showing the situation of the mill, shaft-house and the

office building, the place where your watchman stayed?

A. That is a very fair map of it; yes, sir; but I can-

not state the distance of it, that is a very fair map of it.

(Defendant's map marked Exhibit ^'A'' offered for

identification.)

Q. Will you state to me now where your watchman

resided comparatively as to the situation of the mill?

A. He resided in the office building. This is the

shaft-house (indicating on the map); this is the mill and

this is the bunk-house; this is the water-tank, but the

boarding-house is not on there. I could not say how

often the watchman visited the mill, day or night.
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(Testimony of H. R. Plughoff.)

Q. I will ask you to look at this paper and state

whether or not you have seen that before, and if that is

your signature to it?

( Paper shown the witness.)

A. Yes, sir, I saw that before, that is my signature.

(Paper offered and marked Defendant's Exhibit "B^'

for identification.)

(Paper shown witness.)

Q. I will ask you to look at that paper and state

whether or not that is your signature and whether or

not you signed it? A. Yes, sir.

(Paper marked Defendant's Exhibit "C^' for identifi-

cation.)

(Paper shown the witness.)

Q. I will ask you to look at this paper and state

whether or not you ever saw it before, and if you know

w^hose signature that is?

(Defendant's Exhibit ^'D" for identification.)

A. Yes, sir, it is the signature of L. A. Duvall. The

seal attached is the seal of the Maryland Gold Mining

and Development Company. It is the act of my com-

pany.

(Paper marked Exhibit ^^D" for identification, for de-

fendants.)

A. I cannot state exactly how long after the fire it

was that I went there; I went out with the adjuster of

the company. I first learned of this fire on the 20th

of August, 1903; the fire was on August 19th or 20th,

but I was informed by telephone from the ^'Tip Top"
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(Testimony of H. R. Plughoff.)

in the afternoon of the same day; it burned up about

11 o'clock, I think—near midnight sometime, and I was

informed by telephone that night by the "Tip Top"

mine. At that time Mr. Allen was on his road to Thun-

der Mountain, going to Thunder Mountain, I think. I

never informed Mr. Allen of this at all, at no time.

Q. Did you not write him a letter in which you told

him of the fire?

A. I wrote him a letter, but he knew of the fire be-

fore he received my letter; that is what he said. I

don't know whether Mr. Barrj, the shoemaker, was

with him or not. I know Mr. Gabrielson sitting there

and Mr. Honeyman sitting back there (counsel indicat-

ing two persons sitting in the courtroom at the time

that witness Plughoff was being interrogated, and later

called as witnesses for the defendant). These were the

two gentlemen, the adjusters, who entered into these

stipulations. Defendant's Exhibits ''B" and "C" for iden-

tification. I do not remember anything about coming

back and going to the hotel, myself, Mr. Allen, Mr. Hon-

eyman and Mr. Gabrielson being present, and discussing

the question as to our having shut down, discussing that

clause in the insurance policy. I do not recollect any-

thing about it at that time or during the time we were

adjusting this loss and getting down to what the loss

was, and while we were in the room at the hotel at

Bailey, that they informed me that this was a very

serious matter, our having shut down without the con-

sent referred to in the policy. I don't recollect any-
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(Testimony of H. R. Plughoff.) »
'

thing about that. I will not swear that it did happen

or that it did not happen. I have no recollection at all

of my stating in words or substance that I thought Mr.

Boone knew about this thing; I won't say that it is not

true; I cannot say it is not true, no, but I do not recol-

lect anything about it. I do not know what orders were:

ever given to Mr. Lewis in regard to his being out there.

Q. Have you got a copy of the paper upon which the

award was figured out and given to you by Mr. Honey-

man?

A. It is over in my safe at Haile^^ Idaho. I would

have to go to Hailey for it, to produce it here.

Q. Is it not a fact, Mr. Plughoff, that Mr. Honey-

man and Mr. Gabrielson here refused to go in any ad-

justment of the loss on account of your talk there in

regard to having the mill shut down over thirty days,

and on that account this stipulation was entered into;

it is marked Defendant's Exhibit "B" for Identification.

A. This stipulation, all insurance companies use

them, we have had no trouble, and there was no remarks

made but what they would adjust the loss.

Q. Is it not a fact tl^at they refused to issue proof

of loss on account of your talk in the hotel?

A. I never asked them for any proof of loss.

Q. Isn't it a fact that the schedule handed you and

of which you say the original is in your safe at Hailey,

and which you accepted at that time shows as follows:

?4,0'00 on the building. The loss agreed to on the build-

ing was 13,476.19; the three-fourths clause made it
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(Testimony of H. E. Plughoff.) »

f2,607.14, and that added with the $3,000 on the policy

of insurance and the $3,000 on the fixtures, which was

agreed to at the time, made the schedule of loss as

agreed to by you on the part of your company, and they,

on the part of the Phoenix Company, $7,577.14.

A. To the best of my recollection that is right.

Eedirect.

(By Mr. BRUNER.) '

I cannot recollect. I cannot state or swear as to

whether at the time this insurance in the Phoenix As-

surance Company was applied for there was an appli-

cation made out by me in regular form, or as to whether

this policy was issued without any formal application,

or whether Mr. Boone just handed me the policy as he

has done for the last 20 years. Previous for the issu-

ance of this policy in the Phoenix Company. Mr. Boone

insured the mill in some other company. The former

policy he took it up, I think; it run for sixty or ninety

days; he came to me and said Henry, the company that

holds that policy against the property objects to its

being closed down, and do not want to run any risk on

the mill, but I will send down to San Francisco and get

another policy; he brings this policy in to me, the new

one of the Phoenix; he brings that policy in and says

it is issued direct from the home office at San Francisco.

And I paid him the premium; he knew the mill was

closed down at the time. i
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8. D. BOONE, being duly sworn on behalf of the

plaintiff, testifies as follows:

Direct Examination.

(Mr. RUICK.)

I reside in Haile^, Idaho; m^' business is insurance

and real estate. During the month of October, 1902,

and prior thereto, and since that time I was local agent

at Haile}^ for the Phoenix Assurance Company, Limited,

of London. I recall the issuance of the policy b}^ that

company to the Maryland Gold Mining and Development

Company, Limited, on or about the 20th of October,

1902. ,
!

Q. State generally, for the purpose of identifying the

policy and the property insured, the nature of the prop-

erty insured, in that policy solely for the purpose of

identification. (Complaint handed witness.) Will you

examine paragraph three of this complaint for the pur-

pose of being able to state whether or not that is a copy

of the policy to which 3'Ou refer when you say a policy

Avas issued to the plaintiff, in this action, on or about

the 20th day of October, 1902? ;

(Objected to by defendant for the reason that the

policy itself is the best evidence.)

By the COURT.—You may answer. Exception al-

lowed by the Court.

A. I think it is; the policy was delivered to Mr. Plug-

hoff as I remember.

Q. State, Mr. Boone, whether or not at the time this

policy was issued, and at the time that the application
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therefor was made, you had knowledge that the mill

and machinery mentioned herein were not in operation?

(To w^hich question the defendant objected as incom-

petent, immaterial and irrelevant, which objection was

by the Court overruled, to which ruling the defendant

excepted. Exception allowed.)

A. I had. This policy was issued direct from the

general office at San Francisco.

Q. At the time that you sent in the application to

the general office at San Francisco, did you communi-

cate to the company, the fact that the property was not

in operation?

A. I wrote the company a letter telling them

—

(Defendant objects to what he told them, as the letter

is the best evidence, unless they can prove that the let-

ter is lost.)

Q. State what you wrote the company.

(To which question the defendant objected as incom-

petent, immaterial and irrelevant, and not a sufficient

showing, which objection was by the Court overruled, to

which ruling the defendant duly excepted, which excep-

tion was allowed by the Court.)

A. I told them this—that I thought it was a good

property, a good mill, and that there was a sale pend-

ing which they had told me, and while the mill was

not in operation then, it would be in a month or so, and

the fact that the company issued the policy satisfied me

that it was all right.
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Q. Now, Mr. Boone, will you kindly repeat for the

benefit of the jurors the substance of your letter about

this fact. '
'•

A. I don't remember how long this letter was. I

merely stated that the mill was idle temporarily, that

I had been so informed by the owners, and I believed

it at that time, that the mill would be in operation in

a month or so. I believe Mr. Plughoff told me that a

sale was pending and expected to get it sold at any time.

I wrote that to the company. They sent the policy to

me and I delivered it. i

Q. Had you been in the habit of issuing policies in

this company directly from your office, without waiting

action by the general office at ^an Francisco?

(To which question the defendant objected as incom-

petent, immaterial and irrelevant. Which objection was

by the Court overruled, to which ruling the defendant

then and there excepted. Exception allowed.)

A. It depended on how busy we Avere in the office,

if we did not want to take the time to write the policy

we would let the company write it.

Oross-I^xamination.

(By Mr. PICKETT.)

Q. Mr. Boone, I understand you to say that you qual-

ified your letter to the company to the extent that these

owners informed you the mill would not be closed down

over a month.

A. Yes, sir, let me explain myself. This is it

—
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that there was liable to be a sale entered into and the

property would be started up, that is w^hat I told them.

As to how long the property was closed down before the

fire, I do not know exactly. Mr. Plughoff never told

me—he never talked about it, I asked him a number of

times if they kept a watchman there and he said, "Yes."

That letter is the only letter I wrote about this policy.

When I was busy in the office, I would let the home

office write the policy; that is the case in this instance.

I had more than I could handle and did not have help.

Q. Did Mr. Plughoff or Mr. Allen or this company,

the plaintiff in this action, at any time ever make appli-

cation to you for written permission in accordance with

the terms and provisions of the policy before the mill

shut down.

A. i do not think they ever asked for wdtten per-

mission. Mr. Plughoff and I talked about it once or

twice.

Q. Was written permission ever granted by you.

A. I think not. I don't know, I don't think so.

We were talking about the watchman and the property.

I told him I thought it was all right. I heard of the fire

about five or six o'clock of the evening, the evening after

the fire, and I took Mr. Duvall and we drove out; it got

too dark before we arrived there and we stopped at a

farm-house on the way, we got there early on the morn-

ing but one after the fire.
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Redirect Examination.

(Bv Mr. RUIOK.)

Q. Do you recollect the circumstances of some few

weeks or so prior to the fire, of again talking* to Mr.

Plughoff about it or Mr. Allen, at which time a telegram

was shown you accounting for the delay in the sale. A
telegram from New York giving the occasion for delay

of the sale.
'

A. I do not recall it, he may have done it, but I

do not know. '

W. J. LEWIS', called and sworn on behalf of the

plaintiff, testified as follows:

Direct Examination.

(Mr. BBUNER.)

During the summer of 1902, 1 was living at the Golden

Star mine and mill; I was employed by Mr. Plughoff

and Mr. Allen; I was the watchman at the mill and

mine; was employed as watchman and was also doing

the representing work, right there at the mill. The

hoist building, I would think, was about 150 feet from

the mill, something like that, I never measured it. I

was there at the time of the fire, I do not know what

time it was when I first knew of the fire; it was at night;

I did not take the time to look. I had gone to bed; I

seen it from the window. I seen the blacksmith-shop

and the hoist was afire. The mill was not afire.then;
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the blacksmith-shop adjoins and is attached to the hoist,

it is a shed roof and stands off from the hoist building;

after I saw this fire at the hoist and blacksmith-shop I

got my family up; we have two children; we got them

out on the outside, then I took out a sewing machine

and a trunk or so; they were in the front room; then I

ran over to the boarding-house and got two buckets, by

that time the mill had caught fire; the fire had got on

the hoist by this time; the whole roof was gone. The

wind was blowing; it was blowing right from the hoist

to the mill; after I got out with the buckets, the tank

was about half full of water; the tank-house is probably

as far as from here to that corner across this room from

the bunk-house to the mill; there is a four-inch column

at the bottom for a drain; I threw them open so it would

fill the bucket in a short time. I wet the tank down

then ran over to the bunk-house, thirty or forty feet

from the mill; owing to the iron roof that was on the

mill the flames did not fly very high, but I scalded my-

self just the same; I did not do anything toward throw-

ing water on the mill, it was useless. I first discovered

the fire up where the track came from the hoist to the

mill; that was the long wing that run up where the

crusher was; it run up high and was about on a level

Avith the hoist. The wind came in and it run right

down like a prairie fire.

Q. Mr. Lewis, how near was this to any town or

settlement, this property?

A. Why I should judge it was a probably a mile
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from Doniphan, or a mile and a half. Three-quarters

of a mile probably from the ''Tip Top"mine. There was

a hill to obstruct the view between the "Tip Top" mine

and the "Golden Star'^ property of the Maryland Gold

Mining- and Development Company, but they saw the

fire and came over on the hill. There was no other per-

son around the mill or hoist that night, except myself

and family.

Cross-examination.

(By Mr. PICKETT.)

I am a miner, I reside at Bellevue; I am now up here

at the penitentiary, convicted for an assault and at-

tempt. I am in the penitentiary serving time now. I

lived in Bellevue about four years before the fire. I

came from Boise there; from Boise Basin up to Boise. I

was born in Youngstown, Ohio. Mr. Allen and Mr.

Plughoff hired me.

Q. What was you doing there.

A. I was the watchman; I was to watch.

Q. Isn't it a fact that you were doing development

work up there on the tunnels.

A. I was to do what I wanted to; I was sick at the

time and not able to work, as I had stomach trouble. I

was to do the representing if I felt like it. I was putter-

ing around cleaning up the machinery and getting

ready, as Mr. Allen told me there w^as a sale pending,

and for me to clean the machinery up and keep it in good

condition. I do not remember now whether I met these
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two gentlemen, Mr. Gabrielson and Mr. Honeyman,

after the fire. I remember the two men who were the

adjusters.
'

Q. It was along about the 28th or 30th of August,

you and these two gentlemen being present, in August,

1903, at the place where this mill stood, and you told

them you were out there doing development w^ork or

assessment work, did you not tell them that.

A. I told them my time was going on as a watch-

man, and what work I done was forty feet away; I do

not think I told them that.

Q. How often every night did you go through the

mill?

A. I went all over it.

Q. Did you the night before the fire?

A. Yes, sir.

Q. What time was it?

A. I do not know; it was along about sun down.

Q. Now you only w^ent once during the night; did

you get up during the night?

A. No, sir, but I laid with my head in the window

like that (indicating).

Q. Isn't it a fact you said to these two gentlemen,

that you did not have time to stay up all night and

work all day; that you hardly ever visited the mill at

night?

A. Well, I do not know. Well, a man could not

stay up all day and night too. I disremember whether

I told them that or not.
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Q. The facts are, you did not stay up all night, dur-

ing your entire time out there as watchman.

A. No, sir. There were not days that I did not go

into the mill at all because I was working in the mill,

cleaning, fixing and adjusting the machinery. Glancing

at this. Defendant's Exhibit "A" for identification, I

would say that it is a fair representation of the contour

of the country generally and the situation of the build-

ings there. This is the two-story office building where

I was sleeping (indicating). The fire started in the

blacksmith-shop up there (indicating). This is the mill

(indicating). This is the tank (indicating). This is

the bunk-house (indicating), and this is where I discov-

ered the fire (indicating); the wind was blowing over

here right across the gulch.

Q. Isn't it a fact that when Mr. Gabrielson and Mr.

Honeyman went out there, a couple of days after the

fire they called your attention to the fact, that all the

pieces of coal and cinders and pieces of lumber had

blown off in this direction, and did you not get mad and

refuse to talk, when they said that the wind was blow-

ing in the opposite direction from w^hat you claimed it

was. t

A. I do not think so. I did not try to explain to

them that the wind was circling round; I told them at

about the time the mill caught fire, the wind settled

down and the flames went up, and then the wind ran

right around in the east and by daylight it was blowing
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a perfect hurricane from the east and blowing from the

mill right out across the flat as it carried the missiles

that way; the wind changed in the course of an hour and

blowed quartering a regular hurricane. The bunk-

house was not on a direct line between the mill and the

shaft-house, it is down probably 20 feet below the track

where it goes across indicating on the map) this sets

under the hill; the shaft-house is above this, it was not

in a direct line of the wind, tTie wind came in this direc-

tion; there might be a depression between that point

there and here, a depression of 45 feet; it is not a fact

that standing here at the shaft-house 3^ou could only see

the top of the mill, you can see right in to the mill door

there; this is on the level; this track runs out from the

shaft-house to the mill on a level; they push carloads

of ore from here to the top of the mill, so there is not

much slant. You can see across there, you can see just

above the top of the tank, but the boiler-house here is

down below the tank. In regard to the buildings being

covered with iron, this side over there is corrugated iron,

but this side is not, the roof was, but this part up here

was not. I do not know Mr. C^ullom, the gentlemen that

helped to build that mill.

Q. Now, Mr. Lewis, is it not a fact, that if the wind

had been blowing as you say that it was, all of these

buildings would have been burned?

A. No, because they were down under the hill and

they would not have the same draught as they would sit-

ting up high. The tank is 30 or 40 feet from the mill;



The Maryland Oold Min. etc, Co., Ltd. 73

(Testimony of W. J. Lewis.)

it was scorched. I know this because I throwed water

all over it, ojq behind and on the side right next to the

mill. I did not tell these two gentlemen that the bunk-

house was not even scorched or that it was turning

brown. I do not know Mr. Stewart at Bellevue. I re-

member several Johnsons at Bellevue but I do not re-

member Peter Johnson.

Q. I will ask you, if not shortly after the fire you

went to Bellevue and while Stewart was talking to you,

a party went along and you pointed out and said, "there

goes the man that burned the mill,'^ do you remember

that conversation?

A. No, sir; I will swear I did not tell him that. I

do not know the man. I am acquainted with Steel, yes,

sir—I did not have any conversation with him about the

fire, not that I remember of, only we had a conversa-

tion about the mill burning and I told him I had lost my

job.

Q. Is it not a fact that shortly after the fire that you

came to Mr. Steel, and proposed to him to go there for

you and take his wagon—that you had plates cached

there and nobody knew anything about it, that you had

had them assayed and they would bring from |1,000

to |l,20O, and all he would have to do would be to go

out there and bring them in and ship them, and stick the

money in your pockets?

(Plaintiff now objects in the first place as its being in-

competent, immaterial and irrelevant, and in the sec-
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ond place I would like to object to this line of testimony

as it is not proper cross-examination.)

The OO'URT.—What is vour reason for asking^ this

question?

A. If your Honor is, my reason is to show that this

man's position in regard to watchman there was such,

that he can give sufficient explanation for the burning

of the mill—these plates were cached before the burning

of the mill.

(The Court, thereupon sustains said objection, to

which ruling the defendant then and there excepts,

which exception was allowed.)

The COURT.—Before you can do that you^will have

to bring in your ow^n evidence.

Q. Mr. Lewis, were you sleeping up or down stairs?

A. Upstairs.

Q. How long had 3'ou been in the shaft-house prior to

the time you discovered the fire?

A. Why, I was sharpening tools in there that evening.

Q. What time?

A. Probably four or five o'clock. The fire must have

taken place somewhere along about 12 o'clock. Because

when I looked at my watch it was 2 o'clock, when I got

the fire out so it would not burn the bunk-house, so I

think it was something like 12 o'clock when I saw the

fire. The corrugated roof fell straight in the center.

Went down, right down in the center.
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Redirect Examination.

Q. Mr. Lewis, for what crime were yon convicted,

what was the nature of the crime?

A. Why, a man jumped into my yard and I cut him.

I was convicted for an assault with a deadly weapon

and was sentenced for two years.

RecrOSS-Examination.

(Mr. PICKETT.)

I was out there as watchman at the mill, somewhere

about four months. The mill was shut down continu-

ously all that time.

Witness excused.

Mrs. LEWIS, called and sworn on behalf of the plain-

tiff, testified as follows.

Direct Examination.

(Mr. RUIOK.)

I am the wife of W. J. Lewis; in August, 1903, I re-

sided, I think, at the mill—the Golden Star mill; I was

there at the time of the fire. In regard to the fire, we

were in bed asleep when the fire broke out; we were

sleeping upstairs, and the fire shone right in the win-

dow; there were lots of things in the excitement that,

of course, we could not remember, and I could not go

into details and tell everything that happened, because

I was very much excited. When we woke up we saw

the fire in the shaft-house. Mr. Lewis, he woke up and

ran down near it; the mill was not burning at this time;
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the light in the window woke us up; there was no noise

whatever. After that I went out and we were afraid

the whole thing was going to burn down, where we were,

and we started to save the things from the house, taking

out the sewing-maehine, trunks and things when the mill

broke out afire, and if it had not been for the wind

changing, everything would have gone. When I woke

up first and saw the fire, it was the shaft^house; the mill

was not on fire at that time.

Witness excused. '

.

H. J. ALLEN, called and sworn on behalf of the plain-

tiff, testified as follows:

Direct Examination.

(Mr. RUIOK.)

I live in Hailey; have lived there between 8 and 9

years; I know the plaintiff, the Maryland Gold Mining

and Development Company; I am the president. In

1902 and 1903 it owned five mining claims, a mill and a

hoist, bunk-house, boarding-house and an office. The

hoist and the mill were burned down sometime in Au-

gust 1903; in my capacity as president I had a party in

charge of that property; his duties were to watch the

mill and to watch the buildins: and the hoist. It was

W. J. Lewis, the man who was a witness, that was

watchman at the time of the fire; I had a watchman

there for nearly two years before Mr. I^wis came, he

worked for me about three months. The man I had in
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charge before, wanted to go on his ranch, and 1 hired

Mr. Lewis in his place; that man was Duncan Beatton;

there was a watchman there at the time this property

was insured in the Phoenix Assurance Company; the

watchman we had when the policy was issued, was this

man Beatton, and I think he quit me about the 1st of

July, I am not sure probably it was the 1st of June;

he wanted to go on his ranch down by Cottonwood, and

I went to Bellevue for a watchman and I told him there

was nothing to do but to look after the building and

take care of the machinery, I told him, I do not care

what you do, so long as he looked after machinery; I

hired Lewis and he was there about three months for

me, when he went out there he took his family with him,

he had two little boys and his wife; I had a conversation

with Mr. Boone, the insurance agent, in regard to the

property about the 1st of June, in which I showed him

the telegram from New York in which I was informed,

that owing to financial difficulties, the property could

not be started up for 60 days, and he said, ^That's good,

and I am glad j^ou are going to start up.'^ I was at

Thunder Mountain at the time of the fire, I had been in

Thunder Mountain, was about 150 miles from Hailey; I

did not know of the fire that night, not until I saw an ac-

count of it in the paper at Ketchum; it was burned while

I was away.

Ctoss-Examination.

(Mr. PICKETT.)

It was the next day after Mr. Beatton quit that I
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hired Mr. Lewis. A' man by the name of Mr. Barry

went to Thunder Mountain with me; the purpose of the

trip was the interests of mining property; I went there

to expert some mining property. I first heard of the fire

at Ketchum; I saw in a newspaper there where a min-

ing hoist went up in smoke. I go a letter at Ketchum;

that letter informed me of the fire, the letter was from

Mr. Plughoffi; I got some other letters besides this one

from New York.
<

Q. How long did the mill ever run?

A. About three months. The mill was closed down

prior to the fire probably twenty or nineteen months; I

am not positive; I am acquainted with Mr. Diivall, he

was one of the directors of the company at that time,

also Mr. Keyes; he was one of the directors of the com-

pany at that time. I am acquainted with Mr. Honey-

man and Mr. Gabrielson, I met them once. I met them

at the time they were looking over the loss at Hailey,

after my return from Thunder Mountain, on a Saturday

night.

Q. Bo you remember having conversation with them,

you or Mr. Plughoff being present, there in the hotel at

Hailey, in which they called your attention to the fact

of the shutting down clause of the policy?

A. No sir; we had a conversation there, that we did

keep a watch—^and night and day—^this is the only con-

versation I had with either of them. They did not tell

me in that conversation, that they would not proceed

with the adjustment of the loss.
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Witness excused.

Plaintiff rests.

Defendant now moves the Court to ^ant a nonsuit

upon the grounds,

First: That it appears from the evidence that for

more than three months prior to the date of the fire, and

at the time of the fire, the mill and hoist were idle, not

in operation, and that there was no watchman on duty

constantly day and night, as required by the policy of in-

surance.

Second: Upon the ground that the insured building

and works were shut down thirty days immediately

prior to the date of the fire, contrary to the terms of the

jjolicy and that at no time did the insured apply to or

obtain from the defendant, permission that the said

works should remain shut down, nor was there any con-

sent thereto given or endorsed on the policy, and on the

further ground in connection with the second reason,

that there is no fraud or mistake pleaded here in the

pleadings in regard to that latter provision.

Which motion Avas by the Court overruled, to which

ruling the defendant then and there duly excepted, and

which exception was by the Court allowed.

C. D. GABRIELSON, called and sworn on behalf of

the defendant, testified as follows:

Direct Examination.

(By Mr. PICKETT.)

My name is C. D. Gabrielson; business or occupation

that of special agent, insurance adjuster of losses. In
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August, 1903, I was employed in that capacity for the

Phoenix Assurance Company of London, the defendant

in this case; I am acquainted with Mr. Plughoff and with

Mr. Allen. I have met him, LeAvis, yes, sir. I am ac-

quainted with Lewis, the witness who was on the stand.

1 met Mr. Plughoff and Mr. Allen at the time referred

to, in connection with the fire loss on the mill property.

I have seen Exhibit ^^C" for Identification before; at

Hailey, Idaho, in the latter part of August, about the

28th or 30th. The signature, that is the top one, is my

signature. I signed that instrument as a witness. I

also saw Mr. H. J. Allen and the Maryland Gold Mining

and Development Company, by Mr. Plughoff, sign it;

the Phoenix Assurance Company also signed it by Mr.

Honeyman, as appraiser. .'

(Exhibit "C" for Identification offered in evidence and

introduced without objection, and marked Exhibit "0.")

I have heard the testimony of Mr. Allen; I met hinl

there while as an adjuster at that time. I was there

for the Phoenix Assurance Company of London; had a

conversation with Mr. Plughoff and Mr. Allen at that

time as to the position Mr. Lewis maintained towards

that company; they told me that he was the watchman;

after that I had a conversation with Mr. Lewis about

his position out there. I drove out to the mine to look

over the ground and see the watchman. I met him

there, and in the course of our conversation I asked him

what instructions he received from his people as regards

his position as a watchman, and he said he received no
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instructions whatever, that he was there to work as-

sessment purposes on the mine, and that he could not be

up day and night, and did not say up at night. I had

ft talk with him about the cause of this fire, and I had

a talk with him in regard to the wind that night; we

went from the building where he seemed to reside out

on the premises where the fire occurred, and I asked him

in what direction was the wind blowing on the night of

the fire, and he said that it was blowing directly from

the shaft-house to the mill, and that the fire from the

shaft-house set fire to the mill; in going over the ground

thoroughly I discovered that the shaft-house being a

framed and shingled roof building, the wind had blown

pieces of shingles and burnt Avood in a direction directly

opposite from where the mill was. I then asked him

how he could claim that the fire from the shaft-house

set fire to the mill, when the wind was in an opposite

direction, and he said, ''Well, the wind was blowing in

all directions that night, and blowing pieces of burnt

wood and pieces of shingles away from the mill and

shaft-house in the opposite direction." The space be-

tween the shaft-house and niill Avas absolutely devoid

of any debris of any kind. When I put that question

to him he got offended and mad and wanted to knoAv

how I knew so much about the Avind. I said, the cir-

cumstances. I examined the loss, and examined the

condition of the mill; as to what the mill Avas built of,

the framework was heavy timber and had corrugated

iron roof; corrugated iron on one side, and partly on
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[

1 lie end, to the best of mj recollection, towards the shaft

house; after I examined the loss and came in, I met

Mr. Plughoff and Mr. Allen in Hailey, at Mr. Plughoff's

store first and next at the hotel. I had a conversation

with them about this loss.

Q. About the forfeiture clause? :.- i ]

A. Yes, sir.
'*'

*

Q. State to the jury what the conversation was, who

was present with you.

A. Mr. Honeyman, Mr. Allen, Mr. Plughoff, and my-

self. We met in a room at the hotel for the purpose

of going over the matter after they had signed this

agreement, fixing the amount of the loss, and I told

Mr. Plughoff or Mr. Allen, or both of them, that the con-

ditions of the policy provided that if the property was

vacated, idle or shut down for more than 30 days, that

they should receive special permission for that, in writ-

ing, or the policy would be void. I read the condition

to them in the policy and told them in the face of that

I could not complete the transaction by taking proofs

of loss, but would submit the case to the company ai^

we found it.

Q. What did you do after that? f

A. Why, that was all there was to do. Mr. Plug-

hoff asked me who was the proper person on whom to

serve notice, in Idaho, for the purpose of bringing suit;

that was in the same conversation and at the same time;

at that time when Mr. Plughoff and Mr. Allen was

present I applied to and made application for instruc-
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tions or advice to the company in regard to the condi-

tions; this was made known to Mr. Plughoff and Mr.

Allen. I did receive communications from the company

and sent communications to the company at that time,

of which Mr. Allen and Mr. Plughoff were aware, in

regard to the loss. I cannot state exactly what oc-

curred leading up to the reason of sending it. Mr. Plug-

hoff claimed that the agent had been advised, the prop-

erty being unoccupied and idle, and that the company

had also received that information; the agent denying

this, I took the precaution to wire the company, asking

them if they had any such information on file.

(Counsel for the plaintiff here objects to the testimony

as incompetent, immaterial and irrelevant and not the

best evidence. The Court sustains the objection on the

grounds that it is not proper testimony, to which ruling

Ihe defendant then and there duly excepted, which ex-

ception was by the Court allowed.)

(Counsel for defendant here require the production

of that letter from Mr. Boone to the compan}^—the let-

ter could not be produced.)

(Witness continuing.) I was acting for the company.

I do not know exactly how far it was from the shaft-

house to the mill. I did not step it exactly or measure

it with the tape line, but as I remember it, it was about

180 or 200 feet. I noticed when I was there standing

at the shaft-house last; as to how much of the mill I

could see—if the mill had been there I could have seen
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\

all that was over the dump; the dump was on a level.

Exhibit "A" for Identification shows the situation; the

place, if I remember, where the watchman showed me

he was sleeping from the mill, I should judge it w^as

from 200 to 250 feet, and about 200 feet from the shaft-

house. I did not examine the tank-house ver}^ particu-

larly; it was not burned in any way, I do not think; if

so, it was simply scorched. Not enough to attract any

attention; water was still in it; it was at the side of the

dump leading from the shaft-house to the mill a little

to the left as you face the mill, probably 20 or 30 feet.

Q. Did Mr. Lewis, or did he not, tell 3^ou how he

thought the fire originated; and if so, w^hat did he tell

you?

(Plaintiff by counsel objects to the question as incom-

petent, immaterial and irrelevant under the pleadings.

Which objection was by the Court sustained, to which

ruling the defendant then and there excepted, which

exception was allowed by the Court.)

Witness excused.

WILLIAM B. HONEYMAN, called and sworn on the

part of the defendant, testified as follows:

Direct Examination.

(By Mr. PICKETT.)

My business or occupation is that of a foundryman

and machinist. I am acquainted with Mr. Plughoff and

Mr. Allen in this case. I met them in August, 1903, as
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an adjuster of the fire loss of the Maryland Gold Min-

ing Company's mill.

Q. Will you look at this paper and state whether or

not you saw it before (Defendant's Exhibit '^B" for Iden-

tification)?

A. Yes, sir, I saw that before; that is a stipulation

we entered into to ascertain the loss by fire.

Q. Do you recognize the signature of Mr. Plughoff

there?

A. Yes, sir.

(Offered in evidence and marked ^'Defendant's Exhibit

*'B.")

Q. I will ask you whether or not you ever saw this

paper before (Defendant's Exhibit "D" for Identifica-

tion)?

A. I did, it is a copy of the minutes of the board of

directors authorizing Mr. Plughoff to act in the capacity

as their agent, to settle the loss with me. (Offered in

evidence and marked Defendant's Exhibit '^D.") I was

representing the company to adjust this loss. I ad-

justed it. I have proof of loss that is the purpose of

that stipulation.

Q. Did you have any talk with Mr. Plughoff or Mr.

Allen in regard to that proof of loss as to why it was

not issued? A. I did.

Q. Please state the conversation.

A. Well, I had several conversations, which one do

you refer to?

Q. The one in regard to the reason whv vou did not

issue the proof of loss.
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A. Well, that took place at the time we entered into

this stipulation. I told them, I first called for the

policy covering the property destroyed, which he had in

his safe, and he delivered them to me. I examined them

all, made notes on the covering portion of them all. And

I called his attention to the fact that there was a three-

fourths value clause in regard to the building, a watch-

man's clause, also an unoccupancy clause, preventing

the mill to remain idle for a period longer than thirty

days without avoiding contract, and told him in that

event, I did not feel that I had authority to make proofs

that we would enter into a stipulation without waiv-

ing any of the rights of the mining company or of the

insurance companj^, showing him a copy of the stipula-

tion, and he agreed to go into the matter of ascertain-

ing the loss under that stipulation.

Q. What, if anything, was said there at that time in

regard to his knowledge of this vacancy clause or of the

mill being shut down?

A. Well, I did not take it back to him until we as-

certained the loss and ascertained the amount of the

damage, and there being a contract there, the discussion

came up afterwards, I merely

—

Q. Did you at any time have any conversation with

him regarding that? A. I did.

Q. State what it was.

A. Tliat was after Mr. Gabrielson arrived. I had

gotten along pretty well with the loss before he arrived,
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and the conversation took place in Mr. Gabrielson's

room in his hotel; at this time the award had been

signed, which this stipulation referred to, placing the

loss at ten thousand three hundred (10,300) dollars, the

valued sum of nineteen thousand ($19,000) dollars; then

I gave him a summary on his sheet there showing the

amount in the event of the company's paying if they

waived those forfeitures, and if he would waive a three-

fourths value in the building I would give him a copy

of that—I gave him a copy of that.

Q. This is the paper which Mr. Plughoff says is a

very good showing and which he thought was right,

does it show the figures correctly?

A. The original not being here I cannot say for sure,

but from memory I can testify the amounts are right.

Q. What is the amount?

A. Seven thousand five hundred and seventy-seven

dollars and fourteen cents (|T,577.14).

Q. Did Mr. Plughoff say anything to you about this

forfeiture clause or about his notifying the company?

A. At the conversation which took place in Mr.

Gabrielson's rooms both ^Ir. Gabrielson and I talked

that over, telling them that it was unfortunate that

they had not complied with the conditions of their con-

tract of insurance. Mr. Plughofi: said Mr. Boone had

knowledge of this at the time of the home office being-

notified. We had waited there three days for Mr.

Allen to return from Thunder Mountain before this con-

versation took place on Monday noon. I think Mr.
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Allen returned on a Saturday evening, and it was on

Friday that Mr. Gabrielson wired the office to see if

the—

Q. I mean the conversation with Mr. Plughoff.

A. Mr. Gabrielson told him he had advices from the

office that they had no knowledge whatever of the mill

being idle, and they expressed regret at that, but

thought notice to Agent Boone was all that they re-

quired. Mr. Gabrielson then asked them why he did

not get Boone to make an endorsement on the policy as

required by the conditions of the policy, and he said he

thought it made no difference. I had talked with Mr.

Lewis as to what he was doing out there. I was at the

mill twice—I first went up with Mr. Plughoff on the

day after I arrived at Hailey. We stayed out there

probably three and a half or four hours, taking notes

and looking over the premises; during that time I had

a talk with Mr. Lewis and asked him what the origin

of the fire was, and he told me, as he said this morning,

that he was sharpening some tools in the shaft-house,

that he locked up the place about six o'clock, the tools

he was sharpening were for use in doing some assess-

ment work up on the hill; he said that he was out there

to take care of the property and to do the assessment

work up on the hill.

Q. What did he say to you, if anything, about him

watching there nights?

A. When I asked him if there was a night watchman

no there he said, ''No, there is not a night watchman. I
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work around at assessment and also look after the mill,

and I cannot do work night and day, and I sleep over in

the office building."

Q. Did you draw this? A. I did.

Q. Where did you get the information to draw it

from?

A. From the original sketch on the letterhead which

I sent to the office; the measurements I got from step-

ping them off; I did not have a tape; I have had experi-,

ence in drawing: architecture. I have built three differ-

ent brick buildings dowm in Portland, and also six or

seven frame buildings (map offered in evidence for the

purposes of illustration only and as showing approxi-

mately and relatively the location of the several objects

represented thereon. Placed in evidence, marked De-

fendant's Exhibit '^A'').

During that visit to the mill I examined approxi-

mately the distance from the shaft-house to the store

office or building where Lewis said he was sleeping; it

was just 125 paces up the hill, and the difference be-

tween the elevation, I think, would be approximately,

35 or 40 feet, and I put that down on my sketch as 200

feet, stepping up hill there; I could not take very long

steps. I made an examination approximately of the

distance between the shaft-house and the mill; it was

180 feet. I did not examine the distance between the

quartz-mill and the house where he was sleeping. I ex-

amined the water tank at that time. I examined it as
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to whether or not it had been on fire, and found it had

not been scorched; the heat had not burned it enough

to make any trace of the fire. As to the construction

of the mill or as to the weight of the timbers I could

not state because everything had been burned up except

a little part of the frame of the stamp mill, but when I

got to Hailey Mr. Plughoff

—

<

(Objected to as incompetent, immaterial, irrelevant

and not under the pleadings, which objection was by the

Court sustained, to which ruling the defendant then

and there duly excepted, which exception was allowed.)

I called Mr. Lewis- attention to the direction of the

wind that night. I asked him which was the wind was

blowing; he told me it circled around and came in gusts

from all points of the compass. I also examined the

topography of the country.

Q. What did you find?

(Objected to as incompetent, immaterial and irrele-

vant; which objection was by the Court sustained, to

which ruling the defendant then and there duly ex-

cepted. Exception allowed.)

Witness excused. ^

MARTIN BARRiY, being called and sworn on behalf

of the defendant, testified as follows:

>' Direct Examination.

(By Mr. PICKETT.)

My name is ^lartin Barry; I am residing in Twin Falls



Tlie Maryland Gold Min. etc. Co,, Ltd. 91

(Testimony of Martin Barry.) •

'

at present. About the 19th of August, 1903, I think I

was on Marble Creek, about 7 miles from T'hunder Moun-

tain; I was accompanied by a man by the name of Allen;

that gentleman sitting there by his counsel. I think

we got back to Ketchum about the 29th, Saturday; we

were supposed to go to Thunder Mountain for the pur-

pose of experting a mine, mines of mine and my part-

ner. I do not remember Mr. Allen saying anything

about this case from the time we left Hailey up to the

time we arrived at Ketchum; I had a conversation with

him in regard to this fire, when we got back to Ketchum,

we were in to dinner and he informed me of the burning

of the mill and hoist; he told me he received this infor-

mation; that he saw it in the paper and he got a letter

in the postoffice.

Q. What were his actions and demeanor from the

time he left Hailey and until he got back to Ketchum?

(Plaintiff objected to the question as immaterial, in-

competent and irrelevant, w^hich objection was by the

Court sustained, to which ruling the defendant then

and there excepted. Exception allowed.)

The COURT.—Mr. Pickett, there is nothing in your

pleadings to justify that line of testimony. It would be

a good defense if you have it, but it is your business to

put yourself in a position where you can protect your

defense. I want you to have your record fixed so you

can have your record reviewed by the other Court.

Show that Mr. Allen one of the plaintiffs' president of
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the company, is responsible for this tire; that he is

guilty in a sense for the burning of the property. Do

you wish to show that?

A. I state to the Court, that is my object.

The COURT.—Now, if you state that for the Court,

Mr. Pickett, so it will go into the record. I w^ill rule on

that.

Mr. PICKETT.—My object ie to show this—that Mr.

Allen knew this building was to be burned, and that it

was burned by Mr. Lewis for the purpose of the insur-

ance.

The COURT.—Very well, that would be a very good

defense if you can prove it, but the Court will have to

hold that your pleadings do not justify that testimony;

therefore, the objection to it is sustained, to which rul-

ing the defendant then and there excepted, which ex-

ception was allowed.

The COURT.—Of course, if you know anything of this

sort in existence this Court, like all other, would like

to have the proof. Mr. Allen will stand without injury

whatever until they are able to prove it.

Witness excused.

Defense rests.

Gentlemen of the Jury: One of the parties has re-

quested that I should direct your verdict, and it is pos-

sible that I should, but instead of doing so, which

might result in a new trial and much expense to the
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parties I have concluded to submit the case to you upon

instructions which I will now give.

I mav first say, however, to counsel that I have con-

cluded not to give the requests which they have made

—

at least in the language and form used by them—be-

cause I consider them entirely too leading many of them

merely abstract principles, without due relation to the

facts in the case, and, I think, might confuse rather

than assist the jury.

It has been said in this case that the defense urged

by the insurance company, the defendant, is merely of

a technical nature.

Technical defenses are allowed, and of course should

'be considered, but this defense is not a mere technical

one, but is one based on their policy of insurance. A
policy of insurance must be enforced according to its

terms the same as any other contract entered into be-

tween parties. The policy is in fact the contract en-

tered into between the parties. It may be traie that

some of its terms are very exacting upon the insured,

nevertheless that is not a reason whv thev should not be

enforced. The terms of the policy relied upon by the

defendant, are made, for both parties, and if always

carried out by all parties concerned, might result in

benefit to all, and not in injury to any.

You have noticed there are two provisions in the pol-

icy which the defendant claims have not been complied

with by the plaintiff, and upon these the defense is

based. The first is that the policy provides that if the

property is not in active operation either at the time it
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is insured or afterwards, the insured must make known

such fact to the insurance company and obtain its con-

sent that the property may remain idle, and if this is

not done by the insured the policy becomes void. The

second is concerning the keeping of a watchman on the

premises to which I will refer more fully later.

There would be no question that if the property were

idle at the time the insurance was written, or if after-

ward it became idle, and the defendant was not noti-

fied of the fact, then the policy would become void. It

is however, claimed in this case by the plaintiff that the

defendant company waived this, because it is said that

at the time the insurance was made the agent of the

company was notified that the property was idle, and

that he communicated this fact to his company and the

company waived it and accepted the insurance, notwith-

standing the fact that the property w^as idle. In this

connection you will take into consideration the testi-

mony of the agent of the company, w^hich was to the

effect that he knew the property was idle, and before

writing the policy he communicated that fact to his com-

pany, and that it thereupon issued the policy. If you

find this is true, then, I instruct you that the company

thereby waived that question and its policy would be

valid notwithstanding the fact that the property was

idle contrary to the terms of the policy.

I further instruct you that the company, having

waived that right, it would continue waived until it

should be recalled by some direct notice to the plaintiff,

or by its withdrawal of the policy.
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The second defense is based upon this provision of the

policy that when the works are idle or not in operation,

^^One or more watchman shall be on duty constantly

day and night in and immediately about the said build-

ings or works."

The defense is that this provision of the policy was not

complied with by the plaintiff. It is shown, and may

be considered admitted, that but one watchman was

on the premises at or prior to the time of the fire; that

he was engaged in different duties during the day, and

slept on the premises at night in a building near by and

within view of the buildings which were burned.

You will notice that the policy provides that the plain-

tiff might keep one or more watchman. This would

seem to leave it to the plaintiff' to say whether it would

have one or more, and the keeping of one would be a

compliance with the terms of the policy.

If but one is kept, a literal compliance of the terms

of the policy would not possibly be made, for it must

be presumed that a man cannot be awake day and night

and constantly be on guard.

It must have been contemplated by this policy that

when there is but one watchman, he must have a reason-

able time to sleep.

Now, considering that fact and the terms of the policy,

I leave it with you to say, from all the testimony and

circumstances in this case whether the policy has been

in this respect, substantially complied with.

If you find upon the first point above stated, to wit:

That the defendant had knowledge that the property
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was idle, and waived that fact, and also find that the

provisions of the policy concerning the keeping of a

watchman on the premises was complied with, then your

verdict must be against the defendant, and you will as-

sess the damages according to the proofs in the case.

It seems from a paper introduced in evidence, that the

parties agreed that the property burned, was of the

value of about $19,000.00 on which the insurance was

110,000. You cannot find beyond the amount of $10,-

000 with legal interest thereon, and while nothing has

'been said as to when that interest shall begin, I in-

struct you that it better not be prior to the 1st of May,

1904.

If you find either that the defendant did not have

notice that the property was idle, and did not waive that

matter, or if you find that the plaintiff did not comply

with the provisions for keeping a watchman on the prem-

ises, then I instruct you that the provisions of the policy

have been violated by the plaintiff, and that your ver-

dict must be for the defendant.

Be it further remembered, that after the Court in-

structed the jury before the jury had retired for their

verdict and decision, the defendant, by and through its

counsel, excepted to the instructions of the Court as

follows:
^

Comes now the defendant by and through its counsel

and excepts to the instructions of the Court given to

the jury herein, both generally and specifically to each

instruction, upon the grounds that the same and each
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of them are against law and are not sustained by the

evidence. *

Defendant specially excepts to the instruction of the

Court, wherein the Court instructs the jury that if they

find for the plaintiff that their verdict must be in the

sum of $10,000 for the reason that the same is against

law and not sustained by the evidence.

Defendant further excepts to the instruction of the

Court, wherein he instructs the jury, that they should

take into consideration the testimony of the agent, that

he knew the policy was idle before writing the policy

and that he communicated that fact to the company,

and that if you find this to be true when the company

thereby waives that question in its policy, and the policy

would be valid notwithstanding' the property was idle

contrary to the terms of the policy, and further that the

company having waived that right it would continue

waived until it should recall it by some direct notice to

the plaintiff or by withdrawal of the policy for the rea-

son the same is against law and not sustained by the

evidence.
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Defendant's Exhibit "B" for Identification.

(Original.)

1 STIPULATION.

It is hereby stipulated and agreed by and between the

Maryland Gold Mining and Development Company, and

the Phoenix Assurance Company that any action taken

'by any representative of either party to this agreement

shall not be construed as a waiver of any of the rights'

of the said Maryland Gold Mining and Development Co.,

or of the said Phoenix Assurance Company, which do

now or may hereafter exist under a policy of insurance

issued by the said Phoenix Assurance Company, to the

said the Maryland Gold Mining and Development Com-

pany, numbered 5912847. '

The intent of this agreement is to reserve all the legal

rights of the parties to this agreement and to proceed

without delay with an investigation to ascertain the

amount of the loss or damage by fire on the 19th day

of August, 1903, to the property described in the policy

herein referred to and it is agreed that the acts of said

parties or their representatives in endeavoring to as-

certain the amount of such loss by appraisement or

otherwise shall not be considered a waiver of any of the

conditions of the policy referred to herein, nor as affirm-

ing or denying any liability under said policy by reason

of the fire above mentioned, but the said acts shall be

considered as for the benefit of all concerned, without
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prejudice to the rights of any of the parties to this

agreement. >

Dated this 26th day of August, 1903.

THE MARYLAND GOLD MIN. AND DEV. CO.,

CO., H. R. PLUGHOFF,

i>

''

Vice-Pres. and Treas.

PHOENIX ASSURANCE CO.,

By W. B. HONEYMAN,
Adjuster.

Witness: ' "^

L. A. DUVALL.

JANNIS YANNOY.

No. 338.

Deft. Ex. "B" for Identification.

[Endorsed]: Defts. Exhibit ^^B," No. 333. Filed in

Evidence, March 18, 1905.

Defendant's Exhibit "C" for Identification.

(2) Original.

It is hereby mutually stipulated and agreed by and

between the Maryland Gold Mining and Development

Company and the Phoenix Assurance Company, that the

total amount of loss and damage on the 19th day of

August, 1903, to the property described in Policy No.

591234T of the said company, is fixed, adjusted and

agreed upon at the sum of ten thousand three hundred

thirty-five and 75/100 dollars (|10,385.75) as follows:
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$3,476.19 on frame quartz-mill building and additions

thereto, situate about 12 miles west of Hailey, Idaho.

$4,889.56 on fixed and movable machinery (exclusive

of engine and boiler) while contained therein.

$1,970.00 on boiler and engine while contained in the

said building.

It is hereby further agreed and understood that, in

accordance with stipulation heretofore entered into be-

tween the Maryland Gold Mining and Development Com-

pany and the Phoenix Assurance Company, on the 26th

day of August, 1903, the sum named above, ten thousand

three hundred thirty-five and 75/100 dollars, is hereby

binding and conclusive upon the said parties as to the

amount and extent of the loss only, and does not in any

respect waive any of the conditions of the policy.

Dated at Hailey, Idaho, this 31st day of August, 1903.

THE MARYLAND GOLD MIN. AND DEV. CO.,

LTD.,

Per H. R. PLUGHOFF, V.-P.

PHOENIX ASSURANCE CO., -

By W. B. HONEYMAN,
Adjuster.

>

Witness:

C. D. GABRIELSON,

HARRY J. ALLEN.

No. 333. <

;

Defts. Ex. ^'C'^ for Identification.

[Endorsed]: No. 333. Ex. "O." Filed in Evidence,

March 19, 1905.
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Defendant's Exhibit ''D" for Identification.

Hailey, Ida., Aug. 26, 1903.

At a special meeting of the Board of Directors of The

Maryland Gold Mining and Development Co., Ltd., held

this day in their office at The First Natl. Bank of Hailey,

Idaho, the following resolution was unanimously

adopted, Kesolved, that H. R. Plughoff, Vice-President

and Treasurer of The Maryland Gold Mining and Devel-

opment Co., Ltd., be empowered to adjust the loss caused

by a recent fire of the company's property, on the Hailey

IGold Belt, also to have authority to sign all papers, re-

ceipt for all moneys and to transact any all business

in connection with said loss. There being no further

business the meeting adjourned.

[Corporate Seal] L. A. DUVALL,

^ecy.

No. 383.

Defts. Ex. ^^D" for Identification.

[Endorsed] : Defts. Ex. "D." Filed in Evidence,

March 18, 1905.
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United States Circuit Court, Central Division, District of

Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM.

ITED
vs.

PHOENIX ASSURANCE COMPANY,

LIMITED. : .

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff and assess the damages in the sum of ten thou-

said dollars, interest from the 1st day of May, 1904, at

7 per cent per annum.

E. BRANNON,

;
Foreman.

[Endorsed]: No. 233!. United States Circuit Court,

Central Division, District of Idaho. Marvland Gold

M. & D. Co., vs. Phoenix Assurance Co. Verdict. Filed

March 18, 1905. A. L. Richardson, Clerk.
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In the Circuit Coiirt of the United States, Central Division,

( Distinct of Idaho.

MARYLAND GOLD MINING ANDi
DEVELOPMENT COMPANY, LIM-.

ITED (a Corporation),

Plaintiffy

vs.

I

PHOENIX ASSURANCE COMPANY,
LIMITED OF LONDON (a Corpora-

tion),

Defendant

Judgment.

This action coming regularly on for trial, the said par-

ties appeared by the attorneys. A jury of twelve per-

sons was regularly impaneled and sworn to try said ac-

tion. Witnesses on part of the plaintiff and defendant

were sworn and examined. After hearing evidence, the

argument of counsel, and instructions of the Court, the

jury retired to consider of their verdict, and subse-

quently returned into court, and, being called answered

to their names, and say they find a verdict for the plain-

tiff and assess the damages at the sum of ten thousand

($10,000), and interest thereon from the first day of May,

1904, at 7% per annum.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged, that said
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plaintiff the said Maryland Gold Mining and Develop-

ment Company, a corporation, do have and recover of

and from said defendant, the Phoenix Assurance Com-

pany, Limited, the sum of ten thousand six hundred and

seventeen dollars, and twenty cents ($10,617.20), with

legal interest thereon from date, together with said

plaintiff's costs and disbursements incurred in this ac-

tion, amounting to the sum of $ .

Judgment entered March 18th, 1905.

Attest: A. L. RICHARDSON,

Clerk.

Be it further remembered, that upon the return of

the verdict by the jury and the filing of the same

with the clerk, and before the jury had been

discharged and in open court, counsel for the de-

fendant moved the Court to set aside the verdict on

the ground that the same was and is contrary

to law and is not sustained by the evidence, which

said motion was then and there entered as a part of

the records of said cause, by the clerk of said court,

but was not acted upon by the Court.

The said verdict was duly and regularly entered and

recorded by the clerk of said court on the 18th day of

March, A. D. 1905. i

That thereafter and on the 25th day of March, 1905,

the defendant in said action gave notice of its intention

to move for a new trial, which said notice was on the

28th day of March, A. D. 1905, duly filed with the clerk
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of said court, and was and is in words as follows, to

wit:

Tn the Circuit Court of the United States, Ninth District,

Central Division, District of Idaho.

MARYLAND GOLD MINING AND
DEVELOP]^rENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOEIX ASSURANCE COMPANY,

LIMITED, OF LONDON,

Defendant.

Notice of Intention to Move for a New Trial.

To Messrs. P. M. Bruner and N. M. Ruick, Attorneys

for the Above-named Plaintiff and Complainant,

and to the Above-named Plaintiff, the Maryland

Gold Mining and Development Company, Limited,

a Corporation, and to Each of You.

Take notice, that the said Phoenix Assurance Com-

pany, Limited, of London, defendant, in the above-en-

titled action, intends to move and set aside the verdict

and decision rendered in the above-entitled action, and

to ask the Court to grant a new trial of the above-en-

titled action, upon the following grounds severally, to

wit:

(1) Insufficiency of the evidence to justify the ver-

dict.

(2) That the said verdict is agaainst the law.
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(3) ElTors at law occurring at the trial and excepted

to by the defendant.

(4) Newly discovered evidence material for the de-

fendant which it could not with reasonable diligence

have discovered and produced at the trial.

(5) Accident and surprise which ordinary prudence

could not have guarded against.

Said motion will be made upon the records and files

in this action; affidavits on behalf of the defendant to

be hereafter served upon the plaintiff and filed herein

and upon a bill of exceptions or statement of the case,

or both, hereafter to be prepared, served, filed and set-

tled.

Dated at Moscow, in Latah County, State of Idaho,

this 25th day of March, 1905.

PHOENIX ASSURANCE COMPANY, LIM-

ITED, OF LONDON, DEFENDANT.

By GEORGE G. PICKETT,

Attorney and Counsel for Defendants.

[Endorsed]: Filed March 28, 1905. A. L. Richard-

son, Clerk.

[Endorsed] : In the Circuit Court of the United States,

Ninth District, Central Division, District of Idaho.

Maryland Gold Mining and Development Company, Ltd.,

Plaintiff, vs. Phoenix Assurance Company, Ltd., of Lon-

don, Defendant. Notice of Intention to Move for a

New Trial.
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In the Circuit Court of the United StateSy Ninth District^

Central Division ^ District of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

Vs.

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON,

Defendant.

Order Granting Extension of Time.

George G. Pickett, counsel for the defendant in the

above-entitled action, having made application to the

Honorable Judge of the above-entitled court asking for

sixty days' addition time, in addition to the time al-

lowed by law, in which to prepare, serve and file affi-

davits on behalf of the defendant, and in which to pre-

pare, serve and file a bill of exceptions or statement of

the case, or both, on motion for a new trial herein, and

the Court being fully udvised in the premises, it is

therefore hereby ordered that the defendant have, and

it is hereby granted, sixty days in addition to the time

allowed by law, in which to prepare, serve and file affi-

davits, on behalf of defendant on motion for a new

trial herein, as well in which to prepare, serve and file

a bill of exceptions or statement of the case, or both,

on motion for a new trial herein.
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Done at Boise, Idaho, this 29th day of March, A. D.

1905.

JAS. H. BEATTY,

Judge.

[Endorsed]: Filed March 29th, 1905. A. L. Richard-

son.

[Endorsed] : In the Circuit Court of the United

States, Ninth District, Central Division, District of Ida-

ho. Marj land Gold Mining and Development Company,

Ltd., Plaintiff, vs. Phoenix Assurance Company Ltd.,

of London, Defendants. Order Granting Extension of

Time.

That said notice of intention to move for a new trial

was duly served upon the plaintiff in the action, after

the filing thereof and within ten days after the rendi-

tion of said verdict and the filing thereof, by delivery

of a true and correct copy of said notice of intention

to move for a new trial, on X. M. Ruick, one of the at-

torneys for the plaintiff in the action, by mailing to him

a true copy thereof, said copy being enclosed in an

envelope postage prepaid, and deposited in the United

States postofifice at Moscow, Idaho, and addressed to

N. M. Ruick, Boise, Idaho, which said envelope con-

taining said copy was registered by the United States

postmaster at Moscow, Idaho^ and a special delivery

stamp placed thereon, and which said envelope and no-

tice was delivered to the said N. M. Ruick at Boise,

Idaho, as is shrown by the records of the U. S. Registry
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mail record and the United States Special Delivery

record of Moscow, postoffice at Moscow, Idaho.

Now comes the defendant and presents this its state-

ment on motion for a new trial and also a statement on

appeal, should said motion be denied, and make a part

of this statement the judgment-roll and records in this

action, as well presents hereto as a part of said state-

ment, affidavit, in support of said motion for a new

trial, copies of which are served upon the plaintiff.

Specifications of Error.

The defendant specify the particulars in which it ex-

pected and excepts to the verdict of the jury, and the

particular errors of law upon which it will rely, as well

the affidavits on the motion for a new trial and on ap-

peal, should said motion be denied as follows, to wit:

The Court erred in overruling the objections, and

each of them, of the defendant to the following ques-

tions propounded by the plaintiff to the witness, S. D.

Boone. «

"Q. State generally for the purpose of identifying

the policy and the property insured, the nature of the

property insured in that policy solely for the purpose

of identification.

'(Complaint handed witness.)

Will you examine paragraph 3 of this complaint for

the purposes of being able to state whether or not that

is a copy of the policy to which you refer when you say

a policy was issued to the plaintiff, in this action, on or

about the 20th day of October, 1902?'^ 1
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II.

The Court erred in overruling the objection to the

question asked by the plaintiff of the witness, S. D.

Boone, to wit:

*'Q. State, Mr. Boone, whether or not, at the time

this policy was issued and at the time that the applica-

tion therefor was made, you had knowledge that the

mill and machinery mentioned therein were not in op-

eration.''

III.

The Court erred in overruling the objections, and

each of them, of the defendant, to the following ques-

tion asked by the plaintiff, of the witness, 8. D. Boone.

^^Q. State what you wrote the company."

IV.

The Court erred in overruling the objections, and each

of them, of the defendant to the following question

asked by the plaintiff of the witness, S. D. Boone:

"Q. Had you been in the habit of issuing policies in

this company direct from your office without action by

the general office at San Francisco?"

Y.

The Court erred in sustaining the objection of the

plaintiff to the question asked of the witness Lewis, by

the defendant upon cross-examination of said witness:

"Q. Is it not a fact, that shortly after the fire that

you came to Mr. Steele and proposed to him to go there

for you and take his wagon, that you had plates cached
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there, and nobody knew anybody anything about it,

that you had them assayed and they would bring from

11,000 to $1,200, and all he would have to do would be

to go out there and bring them in and stick the money

in your pockets?"

ML

The Court erred in refusing to grant a nonsuit upon

the plaintiff resting its case and* upon the plaintiff's

motion for the same, said nonsuit being on the follow-

ing grounds:

"That it appears from the evidence that for more

than three months prior to the date of the fire and at

the time of the fire, the mill and hoist were idle, not

in operation, and that there was no watchman on duty

constantly day and night, as required by the policy

of insurance. Second, upon the ground that the insured

building and works were shut down thirty days imme-

diately prior to the date of the fire, contrary to the

terms of the policy, and that at no time did the insured

apply to or obtain from the defendant, permission that

the said works should remain shut down, nor was there

any consent thereto given or endorsed on the policy,

and on the further ground in connection with the sec-

ond reason that there is no fraud or mistake pleaded

here in the pleadings in regard to that latter prov-

ision."

VII.

The Court erred in sustaining the objection of the

plaintiff to the testimony of the witness Gabrielson,

wherein the said Gabrielson was testifying, "I took the
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precaution to wire the company asking them if they

had any such information on file.'^

VIII.

The Court erred in sustaining- the plaintiff's objec-

tion to the question asked of the witness Honeyman

while testifying on behalf of the defendant:

*^Q. What was the construction of the mill?"

IX.

The Court erred in sustaining the objection of the

plaintiff to the following questions asked of the defend-

ant Honeyman, while testifying on behalf of the de-

fendant :

*'Q. Did you examine the topography of the ground?

A. I did.

Q. What did you find?"

X.

The Court erred in sustaining the objections of the

plaintiff to the questions asked of the defendant Barry,

while testifying on behalf of the defendant, to wit:

"Q. What were his actions and demeanor from the

time he left Hailey and until he got back to Ketchum?"

XL

The Court erred in not permitting defendant to show

that Mr. Allen knew that the building was to be burned

and was burned by Mr. Lewis for the purpose of the

insurance.

XII.

The Court erred in instructing the jury that ^Hf you
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find for the plaintiff, it slionld be in the sum of ten thou-

sand dollars and interest thereon, to make it «afe, in-

terest at 7%; you can figure on that from the 1st of

May, 1904,"; for the reason that the same was not sus-

tained by the evidence and is against law."

XIII.

The Court erred in its instructions to the jury where-

in it said to the jury, "There are two points in the pol-

icy to rely on—one is, that this property was not in

actual operation. Now, if the plaintiff had gone to the

insurance company and asked to have this property so

insured while the property was standing idle, or if it

had been in operation at the time of the insurance, or

for a time after, then the company could properly take

advantage of the clause in the polic}^, but if the prop-

erty is idle for a certain length of time it voids the

policy, unless they have consent of the companj^, to

waive that. The reason that this case goes to you upon

this is, because testimony has been introduced tend-

ing to show that the company waived here. What I

refer to is the testimony of the agent of the insurance

compan}^, the defendant, that he notified the company

before the policy was issued, that the property was

standing idle. Now if this is true, the company had no-

tice that the property was idle at the time the policy

w^as contracted for; then, therefore, they sent the

])olicy knowing that fact, and if the agent's testimony

is true, on the part of the defendant, is a waiver of

that first provision of the policy. This is here and if

you find his testimony is true, and I believe there is



The Maryland Gold Min. etc. Co., Ltd. 115

nothing to dispute it, but if you iBind his testimony is

true upon that point, then you must find that the com-

pany waived its right of this policy, and consented to

take the insurance notwithstanding that the property

w^as idle and was in condition conti'ary to the terms

of the policy." For the reason that said instruction is

against the law, and contrary to law.

XIV.

The Court should have and should sustain the defend-

ant motion to set aside the verdict of the jury, for the

reason that the same is not sustained by the evidence

and is contrary to law; for the reason that under the

stipulation, agreements and conditions agreed to as tes-

tified by the witness Plughoff, the amount of said judg-

ment, if any, could and should have only been for the

sum of seven thousand five hundred and seventj^-seven

dollars and fourteen cents (.f7.577.14).

On the further grounds that the plaintiff failed to

prove or show that during the time the mill was shut

down that plaintiff kept one or more watchmen on

duty constantly day and night, in and immediately

about the said building, mill or works, on the further

ground that the plaintiff* failed to show or prove that

although the mill building and works had remained

shut down for more than tairly uiiys, that they had

given the company, this defendant, written notice of

such shutting down, and that said evidence failed to

show that any permission to remain :^o shut down was

obtained or endorsed on the policy, or that any other

permission was ever given by the defendant to the
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plaintiff to shut down or have said mill or building re-

main shut down for a period of thirty days or for any

period whatever.

Wherefore, now comes the defendant and presents

this statement and the affidaAits heretofore filed in the

above-entitled cause, and copies of which are hereunto

attached of this case on motion for a new trial, and

requests that the same be certified and allowed, and

moves the Court to vacate and set aside the verdict

rendered and filed in this action, and that a new trial

be granted herein on each ground severally stated in

the intention to move for a new trial.

GEORGE G. PICKETT,

/ ' Attorney for the Defendant.

I hereby certify that the entire and foregoing state-

ment of the foregoing case on motion for a new trial

has been prepared and served in due time and accord-

ing to law in all respects, and that the same is correct

and is hereby settled and allowed.

Done at Boise, in the State of Idaho, on the 2'8th day

of June, 1905.

JAS. H. BEATTY,

Judge of the Circuit Court of the United States, Ninth

District, Central Division, District of Idaho.

[Endorsed]: Filed June 28, 1905. A. L. Richardson,

Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir

cuity in and for the Central Division of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Cor-

poration),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Order Denying Motion for New Trial.

A motion for a new trial in the above-entitled cause

having been heretofore submitted and taken under ad-

visement by the Court, and the Court being fully advised

in the premises, on this 28th day of June, A. D. 1905,

it is ordered that the said motion for a new trial be, and

the same is herebv, denied. '

JAS. H. BEATTY,

Judge.
»

[Endorsed]: No. 233. In the Circuit Court of the

United States Ninth Judicial Circuit, in and for the Cen-

tral Division of Idaho. Maryland Gold Mining and De-

velopment Company, a Corporation, Plaintiff, vs. Phoe-

nix Assurance Company, Limited, of London, a Corpora-

tion. Defendant. Order Denying ^lotion for a New

Trial. Filed June 28th 1905. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, i7i and for the Central Division of Idaho.

MARYLAND GOLD MINING ANDI

DEVELOPMENT COMPANY (a Cor- \

poration),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY^

LIMITED, OF LONDON (a Corpora-

tion),

Defendant. /

Petition for Writ of Error.

The petition of the Phoenix Assurance Company,

Limited, of London, a corporation, and defendant in the

above-entitled action, respectfully shows:

That feeling itself aggrieved by the verdict, decision

and judgment made and entered thereon in said action,

on the 18th day of March, A. D. 1905, where it was or-

dered and adjudged that the plaintiff do have and re-

cover of and from the defendant, the sum of ten thou-

sand six hundred seventeen dollars and twenty cents

(110,017.20), with legal interest thereon from date,

comes now, through and by its attorney, George G. Pick-

ett, and respectfully petitions and prays this Court for

the allowance of a writ of error from said verdict, de-

cision and judgment to the United States Orcuit Court

of Appeals in and for the Ninth Judicial Circuit, under
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and according to the laws of the United States in that

behalf made and provided; and also, that an order be

made fixing the amount of security and bond, which de-

fendant should give and furnish under said writ of er-

ror, and directing that upon the giving of said security

and bond all further proceedings in this court be sus-

pended and staged until the determination of said writ

by the said United States Circuit Court of Appeals, in

and for the said Ninth Judicial Circuit, and prays, that

a transcript and record of the proceedings in the case

duly authenticated, may be transmitted to the United

States Circuit Court of Appeals in and for the Ninth

Judicial Circuit.

Your petitioner and plaintiff in error herewith pre-

sents and filed with the clerk of this Honorable Court

its assignments of errors.

And your petitioner and plaintiff in error will ever

pray. GEORGE G. PICKETT,

Attornev for Petitioner and Plaintiff in Error.

Order Allowing Writ of Error.

Upon reading and filing the foregoing petition and

assignment of errors, it, is hereby ordered that the

prayer of the said petitioner and plaintiff in error be al-

lowed, and that a writ of error to the United States Cir-

cuit Court of Appeals in and for the Ninth Judicial Cir-

cuit, be allowed and issued herein as prayed for.

Dated August 8th, A. D. 1905.

JAS. H. BEATTY,
Judge.
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[Endorsed] : No. 233. In the Circuit Court of the

United States, Ninth Judicial Circuit, Central Division,

State of Idaho. Marj^land Gold Mining and Develop-

ment Company, a Corporation, Plaintiff, vs. Phoenix

Assurance Company, Limited, of London, a Corporation,

Defendant. Petition for Writ of Error. Order Allow-

ing Same. Filed August 14th, 19-05. A. L. Richardson,

Clerk. Geo. G. Pickett, Attorney for Defendant (Plain-

tiff in Error).

In the Circuit Court of the United States, Ninth Judicial Cir

cult, in and for the Central Division of Idaho.

MARYLAND GOLD MINING AND^

DEVELOPMENTCOMPANY ( a Cor

poration),

• Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Corpora-

tion),
I

Defendant.

Assignment of Errors.

The Phoenix Assurance Company, Limited, of London,

a corporation, having petitioned the said Court for an

order permitting it to prosecute a writ of error in the

Circuit Court of Apeals for the Ninth Circuity from the

judgment made and entered in said cause, now makes

and iUes with its petition the following, and specifies
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the same as its assignment of errors herein, and upon

which it will rely and will urge upon its writ of error

for a reversal of the judgment, in the above-entitled

cause, to wit:

I.

Erors of law occurring at the trial and excepted to

by the defendant, to wit:

First: The Court erred in refusing to grant a nonsuit

and in instructing the jury to find a verdict for the de-

fendant as prayed for by the said defendant in its mo-

tion, presented to the Judge of the said court at the

conclusion of plaintiff's testimony, upon each and every

of the following grounds.

(a) That there was no evidence competent to be sub-

mitted to the jury.

(b) And further that it appeared from the evidence

that more than three months prior to the date of the

fire, and at the time of the fire, the mill and hoist were

idle and not in operation, and that there was no watch-

man on duty constantly day and night, as was required

by the terms of the policy of insurance, and that there

was no showing that the defendant ever waived such

clause in said policy of insurance.

(c) And further, that as shown from the evidence

the insured building and works were shut down for

more than thirty days immediately prior to the date of

the fire, contrary to the terms of the policy, and that at

no time did the insured apply to or obtain from the de-

fendant permission that the said works should remain

shut down, nor was there any consent thereto given or
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endorsed ou the policy; and on the further ground that

there was no fraud or mistake pleaded in the pleadings

in regard to the shutting down provision of the policy.

(d) That by the terms of the contract of insurance

the allowing of the mill and buildings to be insured to

remain idle and not in operation for the time, the un-

disputed evidence shows it had been prior to the fire,

without one or more watchmen on duty constantly, day

and night, without the consent of the company, rendered

the policy void.

(e) That by the terms of the contract and policy of

insurance, the allowing the insured buildings and works

to be shut down more than thirty days immediately

prior to the date of the fire, without applying to or ob-

taining from the defendant written permission that the

said works and buildings should remain shut down, and

without having the said defendant's consent thereto

given, or endorsed on the policy, rendered the said policy

void.

(f) That the said questions under the evidence in

this case as to there being not one or more watchmen

kept continuously and constantly on duty day and night

during the time the mill was not in operation was a

question for decision by the Court and not by the jury.

(g) That the said question, under the evidence in

this case, as to the said mill and buildings being shut

down for more than thirty days contrary to the terms of

the policy, and that at no time after the issuance of the

policy did the insured apply to or obtain from the de-

fendant permission that the said works should remain
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shut down, was a question for the Court and not one for

the jury, and should not have been submitted to the

jury, inasmuch as there was no showing that plaintiff

ever applied for or ever received permission that said

works should remain shut down for more than thirty

days, from this defendant after the issuance of the

policy, nor was there any showing or evidence of an en-

dorsement on the policy to permit such shutting down.

Second: The Court erred in instructing the jury that

if they found for the plaintiff, it should be in the sum of

ten thousand ($10,000) dollars, and interest thereon at

seven (7%) per cent from the first day of May, 1904,

upon the following grounds:

(a) That there is no evidence in this case to sustain

such an instruction.

(b) That according to the terms of the policy the

greatest amount, if any, that the jury could have found

judgment for under the testimony and the terms of the

policy would have been seven thousand five hundred

seventy-seven dollars and fourteen cents (f7,577.14).

(c) That there w^as no evidence competent to be sub-

mitted to the jury on the question of finding for any

amount for the plaintiff", because, as was show^n from

the evidence, the terms of the policy as to a watchman^s

clause and as to the shutting down clause without

written permission of the defendant, had been violated,

and therefore the said policy was void at the time of the

commencement of this action, and at the time of the

trial thereof.

(d) The Court erred in instructing the jury that by
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reason of the testimony of the witness Boone, that at

the time he made application for the policy to be written

he had written the defendant a letter stating that the

mill was closed down at that time, that there having

been sent this letter to the company at that time, and

the company having issued the policy of insurance as it

did, with the knowledge received through said letter,

then that the jury must find that the company waived

its right of its policy and of the shutting down clause

thereof, notwithstanding that the property was idle and

in a condition contrary to the terms of the policy, for

the reason that such instruction is against law, and

not sustained by the evidence, and should not have been

given under the plain terms of the policy, as it was

shown from the evidence that at no time thereafter, or

after the issuance of the policy, even if such a letter

were written as is testified to, did the said plaintiff or

its agents ever apply to or receive permission from the

defendant to allow said mill and buildings insured to

remain idle and shut dow^n, as was shown by the evi-

dence, for the length of time or during any of the time

that the same was so shut down, nor was there ever

written permission ever endorsed upon the policy of in-

surance allowing said insured property to remain idle

and shut down; that from the evidence it is shown that

said property remained shut down and idle without

such or any permission from the said defendant for

more than six months immediately prior to the date of

the fire of said building.

Third: The Court erred in submitting to the jury the
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question of the watchman's clause, and erred in instruct-

ing the jury that it was a question for them to deter-

mine as to whether or not the terms of the policy in

regard to keeping a watchman on the premises had been

complied with, and erred in submitting to the jury the

question as to whether or not the one watchman kept

there exercised care necessary to protect the property,

and erred in instructing the jury that if they found that

the w atchman performed his duty within the intent and

meaning of the policy, that they could find for the

plaintiff, for the reason that both the instructions and

submitting of the questions to the jury was against law,

it being solely a question for the Court, under the evi-

dence in the case, and under the terms of the policy, and

further that the findings of the jury that one or more

watchmen was constantl}^ on duty day and night during

the time that the said mill was shut down, is against

the evidence and is not sustained by the law.

Fourth: That the findings of the jury by its verdict

that the plaintiff should recover of the defendant the

sum of ten thousand ($10,000) dollars besides interest

from the first day of May, 19'04, at the rate of seven

(7%) per cent per annum, is against law and not sus-

tained by the evidence, and is contrary to the provisions

and express terms of the policy of insurance and of the

findings and agreement of the parties at the time of

the undertaking to adjust the said loss.

Fifth: That the finding of the jury by its verdict that

the defendant, by virtue of the purported letter testified

to have been written by Boone to the defendant in the
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application for the issuance of the policy, waived that

portion of the policy wherein it was provided that if

the insured building and works were shut down or

should remain shut down for more than thirty days,

notice should be given the company, and permission to

remain so shut down obtained and endorsed on the

policy, is against law and not sustained by the evidence

in this case.

Sixth: That the finding by the jury that that portion

of the clause of the policy, wherein it provided "that

during such time as the within-described building or

works were idle or not in operation, whether closed for

repairs or during the absence of workmen or otherwise,

one or more watchmen shall be on duty constantly, day

and night, in and immediately about the said building

or works," had been complied with by the plaintiff, is

against law and not sustained by the evidence.

Seventh: The Court erred in not sustaining defend-

ant's motion to set aside the verdict of the jury on de-

fendant's application and motion, immediately after the

jury had returned its verdict and before the jury was

discharged, for the reason that said verdict was against

the law and not sustained by the evidence, and for the

further reason that the said verdict w^as excessive under

the stipulations, agreements and conditions as testified

to by the plaintiff itself.

Eighth: The Court erred in submitting to the jury the

question as to whether or not one or more watchmen

was on duty constantly day and night in and imme-

diately about the said building or works during the
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time that the same was idle and not in operation. The

Court erred in submitting to the jury the question as

to whether or not the company was given notice or

waived notice of the building and works insured being

shut down for more than thirty (30) days immediately

prior to the fire, and the Court erred in submitting to

the jury the question as to whether or not permission to

remain shut down had been obtained by the plaintiff

from the defendant, and endorsed on the policy.

II.

Insufficiency of the evidence to support or maintain

the verdict and judgment, and that said verdict and judg-

ment are contrary to the evidence.

III.

The verdict and judgment are contrary to the law.

IV.

The Court erred in overruling the objection of the

plaintiff in error to the following questions propounded

to S. D. Boone, a witness for plaintiff, on his direct ex-

amination, to wit:

^*Q. State generally for the purpose of identifying the

policy and the property insured, the nature of the prop-

erty insured in that policy solely for the purpose of iden-

tification. (Complaint handed witness.) Will you ex-

amine paragraph three of this complaint for the pur-

pose of being able to state whether or not that is a

copy of the policy to which you refer when you say a

policy was issued to the plaintiff, in this action on or

about the 20th of October, 1902?'^
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:

'. Y.
'

The Court erred in overruling the objection of plain-

tiff in error to the following question asked of the wit-

ness, S. D. Boone, on his direct examination:

^'Q. State, Mr. Boone, whether or not at the time this

policy was issued, and at the time that the application

therefor was made, you had knowledge that the mill and

machinery mentioned therein were not in operation."

VI.

The Court erred in overruling the objection of the

plaintiff in error to the following question propounded

to the witness, S. D. Boone, on his direct examination,

to wit:

*'Q. State what you wrote the company."

VII.

The Court erred in overruling the objection of the

plaintiff in error, to the following question propounded

to the witness, S. D. Boone, on his direct examination.

"Q. Had you been in the habit of issuing policies in

this company direct from your office without action by

the general office at San Francisco?"

VIII.

The Court erred in sustaining the objection of the de-

fendant in error to the question asked of the witness

Lewis, by the plaintiff in error upon cross-examination,

to wit:

^'Q. Is it not a fact that shortly after the fire that

you came to Mr. Steel and proposed to him to go there
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for you and take his wagon; that you had plates cached

there, and nobody knew anything about it; that you had

them assayed and they would bring from |1,000 to

fl,200, and all he would have to do would be to go out

there and bring them in and stick the money in ^our

pockets?"

IX.

The Court erred in sustaining the objection of the vie-

fendant in error to the testimony of the witness Gabriel-

son, testifying on the behalf of the plaintiff in error,

wherein said witness was testifying as follows, to wit:

"A. I took the precaution to wire the company ask-

ing them if they had any such information on file."

; I X. '
'

The Court erred in sustaining the defendant in erro?

in his objection to the question asked the witness Honey-

man while testifying on behalf of the plaintiff in error,

to wit:

"Q. What was the construction of the mill?"

:
: XL .

The Court erred in sustaining the objection of the de-

fendant in error to the following question asked the wit-

ness Honeyman, while testifying on behalf of the plain-

tiff in error.

"Q. Did you examine the topography of the ground?

A. I did.

Q. What did you find?"
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XII.

The Court erred in sustaining the objection of the de-

fendant in error to the question asked the witness Barry,

while testifjing on behalf of the plaintiff in error, to wit:

^^Q. What were his actions and demeanor from the

time you left Hailey and until he got back to Ketchum?"

XIII.

The Court erred in not permitting plaintiff in error to

show under the pleadings that Mr. Allen, the president

of the defendant in error, knew that the building was

to be burned and was burned by Mr. Lewis for the pur-

pose of securing the insurance thereon.

XIV.

The verdict and judgment should be set aside and held

for naught, for the reason that it is not shown from

the evidence or any part or portion of the testimony

that the defendant in error at any time complied with

the terms and conditions of the policy of insurance after

the said fire, which provides as follows, to wit:

"Within sixty days after the fire, unless such time is

in writing, extended by this company, (the insured) shall

render a statement to this company, signed and sworn

to by the said insured, stating the knowledge and be-

lief of the insured as to the time and origin of the fire;

the interest of the insured and all others in the prop-

erty; the cash value of each item thereof and the loss

thereon; all encumbrances thereon; all other insurance,

whether valid or not, covering any of said property; and
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a copy of all the descriptions and schedule in all poli-

cies and changes in the title, use, occupation, location,

possession or exposure of said property since the issu-

ance of this policy; by whom and for what purpose any

building herein described and the several parts thereof

were occupied at the time of the fire."

Wherefore by reason of the foregoing assignment of

errors, and the petition of the defendant (plaintiff in

error herein) for leave to prosecute the writ of error

herein to the United States Circuit Court of Appeals,

Ninth Circuit, the plaintiff in error submits its said peti-

tion and these assignments of error, and prays for an

order of this Honorable Court allowing it to prosecute

such writ to said Court of Appeals,

And the said plaintiff in error prays that the said

judgment be reversed and the said verdict set aside and

annulled, and that it may be restored to all things which

it has lost by occasion of such verdict and judgment,

and for such other rights as may seem just and equitable

in the premises. GEO. G. PICKETT,

Attorneys for Plaintiff in Error.

[Endorsed]: No. 233. In the Circuit Court of the

United States, Ninth Judicial Circuit, Central Division,

State of Idaho. Maryland Gold Mining and Develop-

ment Company, a Corporation, Plaintiff, vs. Phoenix As-

surance Company, Limited of London, a Corporation, De-

fendant. Assignment of Errors. Filed Aug. 14th, 1905.

A. L. Richardson, Clerk. Geo. G. Pickett, Attorney for

Defendant (Plaintiff in Error.)
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In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Central Divimon of the State of

Idaho. i

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Oor^

poration), <

Plaintiff,

PHOENIX ASiSURANOE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Order Fixing Amount of Bond.

The defendant, the Phoenix Assurance Company, Lim-

ited, of London, having this day filed its petition for a

writ of error from the verdict and decision and judg-

ment thereon made and entered herein, to the United

States Circuit Court of Appeals, in and for the Ninth

Judicial Circuit, together with an assignment of errors

within due time, and also praying that an order be made

fixing the amount of security which defendant should

give and furnish upon the said writ of error, and that

upon the giving of said security, all further proceedings

of this court be suspended and stayed until the deter-

mination of said writ of error by the said United States

Circuit Court of Appeals in and for the Ninth Judicial

Circuit, and said petition having this day been allowed.
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Now, therefore, it is ordered, that upon the said de-

fendant, the Phoenix Assurance Company, Limited of

London, filing with the clerk of this court a good and

sufficient bond in the sum of five hundred (|500.00) dol-

lars, to the effect that if the said defendant, the Phoenix

Assurance Company, Limited, of London, and plaintiff

in error, shall prosecute the said writ of error to effect

and answer all damages and costs if it fails to make its

plea good, then the said obligation to be void; else to re-

main in full force and virtue, the said bond to be ap-

proved by the Court, and that all further proceedings

in this court be, and they are hereby, suspended and

stayed until the determination of said writ of error by

the said United States Circuit Court of Appeals.

Dated this 8th day of August, A. D. 1905.

JAS. H. BEATTY,
'

Judge.

[Endorsed]: No. 233. In the Circuit Court of the

United States, Ninth Judicial Circuit, Central Division,

State of Idaho, ^[aryland Gold Mining and Develop-

ment Company, a Corporation, Plaintiff, vs. Phoenix As-

surance Company, Limited, of London, a Corporation,

Defendant. Order Pixinjr Amount of Bond. Piled

Aug. 14th, 1905. A. L. Richardson, Clerk. Geo. G.

Pickett, Attorney for Defendant (Plaintiff in Error).
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S. F. No. 30339.

.

THE UNITED STATES FIDELITY AND GUARANTY
COMPANY.

Capital Paid in Cash, |1,700,000.

Total Recourses Over, |3,OO0,OO0.

Home Office: •

Baltimore, Maryland.

In the Circuit Court of the United States, Ninth Judicial

I Cifxnit, hi and for the Central Division of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Cor. \

poration),

Plaintiff,.

vs.

' /

I

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora^

tion).

Defendant.

Bond on Writ of ErroN

Know all men by these presents, that the United

States Fidelity and Guaranty Cbmpany, a corporation

organized under the laws of the State of Maryland,

havinof its principal place of business in the city of

Maryland, in said State, and being authorized by law

and by its duties of incorporation to act as surety, is

held and firmly bound unto the Maryland Gold Mining

and Development Company, a corporation, in the full
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sum of five hundred (500) dollars, for the payment of

which sum well and truly to be made, we bind ourselves,

heirs, executors, administrators and assigns, jointly and

severally firmly bj' these presents.

Sealed with our seals and dated this tenth day of

August, A. D. 1905.

Whereas, at a term of said Circuit Court of the United

States, in and for the Ninth Judicial Circuit, Central

Division, District of Idaho, held at the city of Boise, in

the State of Idaho, upon the 18th day of March, A. D.

1905, in a suit pending in said court betAveen Maryland

Gold Mining and Development Company, a corporation,

as plaintiff (defendant in error above named), and the

Phoenix Assurance Company, Limited, of London, a cor-

jxoration, defendant (plaintiff in error above named), a

judgment was rendered against said above-named plain-

tiff in the sum of ten thousand six hundred seventeen

dollars and twenty cents ($10,617.20) besides costs, and,

Whereas, upon the day of August, A. D. 1905,

the said Phoenix Assurance Company, Limited, of Lon-

don, a corporation, filed in said court its petition for an

order allowing it to prosecute a writ of error to the

United States Circuit Court of Appeals, for the Ninth

Circuit, and for an order of said Court fixing the amount

of surety, which it shall be required to give to the

plaintiff in said action pending the prosecution of said

writ of error to operate as a supersedas and stay of

execution until said writ of error shall have been heard

and determined in said United States Circuit Court of

Appeals; and,
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Whereas, upon the 8th day of August, A. D. 1905, the

said Circuit Court, upon said petition, duly made and

had entered of record in said court an order allowing a

writ of error in said action, in favor of said Phoenix

Assurance Company, Limited, of London, a corporation,

plaintiff in error, from said judgment to the United

States Circuit Court of Appeals, for the Ninth Judicial

Circuit, and in said order also fixed the amount of surety

which the said bounden principal should be required to

give, pending the determination of said cause in said

court of appeals, and to stay execution herein, at the

sum of five hundred (50O) dollars.

Now, the conditions of this obligation are such that

if the said Phoenix Assurance Company, Limited, of

London, a corporation, shall prosecute said writ of err^or

to effect and answer all costs and damages if it shall

fail to make good its appeal, then this obligation shall

be void; otherwise it shall remain in full force and

virtue.

THE UNITED STATES FIDELITY AND GUAR-

ANTY CO.,

[Seal]

By JOHN H. ROBERTSON,

Attorney in Fact.

The above bond on writ of error is hereby approved

and execution stayed pending the determination of said

writ.

JASl H. BEATTY,

!
Judge.
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State of California,
^
I ss.

City and County of San Francisco.
J

On this 10th day of August, A. D. one thousand nine

hundred and five, before me, M. J. Cleveland, a no-

tary public in and for said city and county, residing

therein, duly commissioned and sworn, personally ap-

peared John H. Robertson, known to me to be the per-

son whose name is subscribed to the within instrument

as the attorney in fact of the United States Fidelity and

Guaranty Company, a corporation, and the said John

H. Robertson acknowledged to me that he subscribed

the name of the United States Fidelity and Guaranty

Company thereto as principal and his own name as

attorney in fact.

In witness whereof, I have hereunto set my hand and

affixed my official seal, at my office in the city and

county of San Francisco, the day and year first above

written.

[Seal] M. J. CLEVELAND,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]: No. 233. U. S. Circuit Court, Central

Division, District of Idaho. Marvland Gold M. & D.

Co., vs. Phoenix Assurance Co., Ltd., Bond on Writ

of EtTor. Filed August 14th, 1905. A. L. Richardson,

Clerk.
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Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States,

Ninth Circuit, in and for the District of Idaho,

Northern Division, Greeting:

Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in the

said Circuit Court, before you, or some of you, between

The Maryland Grold Mining and Development Company,

Limited, a corporation, as plaintiff, and The Phoenix

Assurance Company, Limited, of London, a corporation,

as defendant, a manifest error hath happened, to the

great damage of the said Phoenix Assurance Company,

Limited, of London, a corporation, as by its complaint

appears, and it being fit, that the error, if any there

hath been, should be duly corrected, and full and speedy

justice done to the parties aforesaid in this behalf, you

are hereby commanded, if judgment be therein given,

that then, under your seal, distinctly and openly, you

send the record and proceedings aforesaid, with all

things concerning the same, to the United States Cir-

cuit Court of Appeals for, the Ninth Circuit, at San

Francisco, State of California, together with this writ,

so that you have the same at the city of San Francisco,

in the State of California, within thirty days from the

date of this writ, in the said court, to be there and

then held, that the records and proceedings aforesaid

be inspected, the said Court may cause further to be
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(lone therein to correct that error what of right and

according to the law and custom of the United States

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 17th day of August, in the year of our Lord

one thousand nine hundred and five, and of the Inde-

pendence of the United States, the one hundred and

thirtieth.

[Seal] A. L. RIOHAEDSON,

Clerk United States Circuit Court, District of Idaho.

The above writ is hereby allowed.

JAS. H. BEATTY,

Judge.

Service of the foregoing writ of error by copy ad-

mitted this 22d day of August, 1905.

P. M. BRUNER and

N. M. RUICK,

,
Attorneys for Defendant in Error.

[Endorsed]: No. 233. In the Circuit Court of the

United States, District of Idaho, Central Division.

Maryland Gold Mining and Development Company, Lim-

ited, a Corporation, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Writ of Error. Filed August 22d, 1905. A. L.

Richardson, Clerk.
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Citation.

UNITED STATES OF AMERICA—ss.

To the Maryland Gold Mining and Development Com-

pany, Limited, a Corporation, Defendant in Error,

Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be held at the city of San Fran-

cisco, in the State of California, within thirty days

from the date of this writ, pursuant to a writ of er^

ror, filed in the clerk's office of the Circuit Court of the

United States for the District of Idaho, Central Divi-

sion, wherein. The Phoenix Assurance Company, Lim-

ited, of London, a corporation, is plaintiff in error, and

you, The Maryland Gold Mining and Development Com-

pany, Limited, a corporation, is defendant in error, to

show cause, if any there be, why the judgment in the

said writ of error mentioned, should not be corrected,

and speedy justice should not be done to the parties in

that behalf.

Witness the Honorable MELVILLE W. PULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this 17th day of August, in the year of

our Lord, one thousand nine hundred and five, and of

our Independence the one hundred and thirtieth.

,TAS. W. BEATTY,

District Judge, Presiding in said Circuit Court.

[Seal] Attest: A. L. RICHARDSON,
Clerk United States Circuit Court^ District of Idaho.



The Maryland Gold Min. etc. Co., Ltd: 141

Service of the foregoing citation by copy admitted

this 22d day of August, 1905.

P. M. BRUNER and

- N. M. RUICK,

Attorneys for Defendant in Error.

[Endorsed]: No. 233. In the Circuit Court of the

United States, District of Idaho, Central Division.

Maryland Gold Mining and Development Company,

Limited, a Corporation, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Citation. Filed August 22, 1905. A. L. Richard-

son, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in

the cause aforesaid, together with all things thereunto

relating, be transmitted to the said United States Cir-

cuit Court of Appeals for the Ninth Circuit, and the

same is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,

Clerk.
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In the Circuit Court of the United States, Central Division,

District of Idaho,

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpo-

ration),

Plaintiff in Error,

vs.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Defendant in Error.

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do here-

by certify the foregoing transcript of pages, numbered

from 1 to 136, inclusive, to be a full, true and correct

copy of the record and proceedings in the above-entitled

cause, and that same together constitute the transcript

of the record and the return to the annexed writ of error.

I further certify that the cost of said record, amount-

ing to the sum of f92.10, has been paid by the plaintiff

in error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 23d day of August, 1905.

[Seal] A. L. RICHARDSON,

Clerk.
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[Endorsed]: No. 1241. United States Circuit Court

of Appeals for the Ninth Circuit. The Phoenix Assur-

ance Company, Limited, of London, a Corporation, Plain-

tiff in Error, vs. The Maryland Gold Mining and Devel-

opment Company, Limited, a Corporation, Defendant in

Error. Transcript of Record. Upon Writ of Error to

the United States Circuit Court for the District of

Idaho, Central Division.

Filed September 5, 1905.
;

F. D. MONCKTON,

Clerk.




